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U.S. Customs Service 


Treasury Decisions 


(T.D. 89-12) 


SUSPENSION OF INDIVIDUAL BROKER’S LICENSE NO. 7355; 
LAWRENCE C. MELILLI, D/B/A PRAISE THE LORD CUS- 
TOMHOUSE BROKER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice. 


SUMMARY: Notice is hereby given that the Secretary of the Trea- 
sury on December 12, 1988, pursuant to Section 641, Tariff Act of 
1930, as amended (19 U.S.C. 1641), and Part 111.74 of the Customs 
Regulations, as amended (19 C.F.R. 111.74), suspended the individu- 
al broker’s license No. 7355 issued to Lawrence C. Melilli for a peri- 
od of 20 days. This action is effective as of February 1, 1989. 
Dated: January 17, 1989. 
Victor G. WEEREN, 
Director, 


Office of Trade Operations. 


[Published in the Federal Register, January 24, 1989 (54 FR 3555)] 


19 CFR Part 4 
(T.D. 89-13) 
INTERPRETATION OF THE COASTWISE LAWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive rule. 


SUMMARY: This document gives notice that a Customs Service De- 
cision (C.S.D.) which held that the movement of a vessel on another 
vessel from a coastwise point to a point on the high seas where the 
vessel is removed from the carrying vessel and then towed to anoth- 
er coastwise’ point is considered coastwise trade, will remain un- 
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changed. The C.S.D., in accord with the coastwise laws which pro- 
vide that no foreign vessel may transport merchandise between 
points in the US., either directly or via a foreign port, or for any 
part of the transportation, held that the carrying vessel in this kind 
of movement must be coastwise qualified, i.e., U.S. owned, built and 
properly documented. The changing of the C.S.D., as requested in a 
petition for an interpretative ruling, would have permitted, insofar 
as the coastwise laws were concerned, the carriage by a foreign- 
built launch barge of an outer continental shelf platform jacket 
from a point in the U.S. to a point outside U.S. territorial waters 
where the jacket would be unloaded from the barge and then towed 
to an installation site on the U.S. outer continental shelf. 

The petitioner, in its submission, had contended that towing is 
not “transportation” and a vessel is not “merchandise” for the pur- 
poses of the coastwise laws. It noted that qualified barges capable of 
launching a deepwater jacket are nonexistent and it is economically 
impracticable for anyone to build such a barge in the U.S. because 
of competitive pressures from foreign marine fabricators. Addition- 
ally, the petitioner stated that the previous ruling does not serve to 
promote the American merchant marine or domestic shipbuilding 
industry insofar as it prevents the domestic fabrication industry 


from participating in deepwater projects, 

This document, after consideration of the comments submitted in 
response to a proposed interpretive rule published in the Federal 
Register on June 29, 1987 (52 FR 24169), affirms Customs existing 
position. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, 
Carrier Rulings Branch, (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By notice published in the Federal Register on June 29, 1987 (52 
FR 24169), it was announced that Customs was inviting public com- 
ments on the issues raised in a petition requesting that Customs re- 
consider its ruling in C.S.D. 85-9, published in 19 Cust. Bull. 508, 
January 20, 1985. Customs held in C.S.D. 85-9, that the movement 
of a vessel on another vessel from a coastwise point to a point on 
the high seas where the vessel is removed from the carrying vessel 
and then towed to another coastwise point is considered coastwise 
trade. The carrying vessel in that kind of movement must be US. 
owned, built, and properly documented pursuant to 46 U.S.C. App. 
883. The notice specified that if the previous ruling were changed, it 
would permit, insofar as the coastwise laws were concerned, the car- 
riage by a foreign-built launch barge of an outer continental shelf 
(OCS) platform jacket from a point in the US. to a point outside 
US. territorial waters where the jacket would be unloaded from the 
barge and then towed to an installation site on the U.S. outer conti- 
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nental shelf. It further noted that the petitioner contended that 
towing is not “transportation” and a vessel is not “merchandise” for 
the purposes of the coastwise laws. In addition, the petitioner stated 
that qualified barges capable of launching a deepwater jacket are 
nonexistent and it is economically impracticable for anyone to build 
such a barge in the U.S. because of competitive pressures from for- 
eign marine fabricators. The petitioner also stated that the previous 
Customs ruling did not serve to promote the American merchant 
marine or domestic shipbuilding industry and that it tended to pre- 
vent the domestic fabrication industry from participating in deep- 
water projects. Petitioner’s arguments were fully set out in the 
notice. 


Pusuic Law 100-329 


Since publication of the notice, Congress has recognized the lack 
of coastwise-qualified launch barges capable of launching deepwater 
jackets in Public Law 100-329. Under Public Law 100-329, trans- 
portation on certain launch barges of large platform jackets be- 
tween points in the United States at one of which there is an instal- 
lation or other device within the meaning of the Outer Continental 
Shelf Lands Act (OCSLA) would not be deemed transportation sub- 
ject to § 883. A launch barge with a carrying capacity of 12,000 long 
tons or more which was built or under construction as of the date of 
enactment of Public Law 100-329 and was documented under the 
laws of the United States could be used to transport a platform 
jacket which could not be transported on and launched from a 
barge of lesser capacity. 

Part of the motivation for the launch barge provision in Public 
Law 100-329 was C.S.D. 85-9 (January 28, 1988, Hearings of the 
Subcommittee on Merchant Marine, U.S. Senate Committee on 
Commerce, Science, and Transportation). However, passage of Pub- 
lic Law 100-329 does not make moot the issue considered in this in- 
terpretive ruling. The question of the applicability of the coastwise 
laws to dual-mode movements still exists with regard to the move- 
ment of platform jackets between points other than sites on the 
OCS, as well as to the movement of articles other than platform 
jackets not exempted from the provisions of § 883 by Public Law 
100-329. 


ANALYSIS OF COMMENTS 


Seventeen comments were submitted in response to the proposed 
interpretative rule published on June 29, 1987. An analysis of the 
comments follows: 


ComMMENTS AGREEING WITH Petirioner TuaTt C.S.D. 85-9 SHouLp Be 
MobpiFIED 


All of the commenters agreeing with the petitioner that C.S.D. 
85-9 should be modified gave economic or practical, non-legal rea- 
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sons for doing so. These arguments include the claim that C.S.D. 
85-9 promotes the exportation of the jacket fabricating industry 
and the jobs associated therewith. 

Also included in these arguments is the claim that there are no 
coastwise-qualified launch barges capable of launching the jackets 
required for deepwater sites. Such arguments contened that there is 
too much uncertainty in the market to promote construction of 
coastwise-qualified barges. 

Another such contention is that because the use of transportation 
alternatives not requiring coastwise-qualified barges, such as the 
fabrication of jackets abroad or the modification of OCS develop- 
ment plans, could increase project costs and risks, development of 
the OCS may be deferred. This consequence, according to the argu- 
ment, could damage the domestic fabrication industry, ship building 
and offshore supply industries as well as overall United States na- 
tional energy security and the domestic oil industry. 

Three of the commenters agreeing with the petitioner that C.S.D. 
85-9 should be modified have submitted virtually identical substan- 
tial legal arguments on the issue. These commenters claim that the 
position of Customs before C.S.D. 85-9 was a correct interpretation 
of the relevant laws and should continue to be the position of Cus- 
toms. Because a violation of 46 U.S.C. App. 883 calls for a severe 
penalty, the commenters state that it is well established that § 883 
should be construed strictly. 

The commenters recount the history and evolution of the applica- 
ble statutes, 46 U.S.C. App. 883 (enacted in 1920 as the Jones Act 
and amended many times since, although its antecedents can be 
traced back to 1817) and § 316(a) (enacted in.1940 and recently 
amended by the Act of May 19, 1986 (Pub. L. 99-307, 100 Stat. 447), 
although its antecedents can be traced back to 1866). The com- 
menters state that the two statutes are somewhat similar, although 
the prohibition in § 316(a) is directed against the towing vessel and 
that of § 883 is against the merchandise transported. 

The commenters use an Opinion of the Attorney General (30 Op. 
Att’y Gen. 3 (1919)) to trace the evolution of the language of § 883. 
The commenters contend that this Opinion of the Attorney General 
makes it clear that the “transportation” which was prohibited by 
the predecessor of § 883, when it refers to transportation by water, 
means transportation by water in vessels. The commenters contend 
that this intrepretation is buttressed by a word-by-word and phrase- 
by-phrase analysis of § 883. 

The commenters state that there were no changes in sections 883 
and 316(a) between 1940 and the issuance of C.S.D. 85-9 warranting 
or necessitating the change in Customs position made by C.S.D. 
85-9. There were many consistent rulings with regard to dual-mode 
transportation issued by Customs during this period, according to 
the commenters. Further, there were no decisions by any courts in- 
terpreting the statutes or these rulings, although the commenters 
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describe an order, subsequently vacated, of the United States Dis- 
trict Court for the Eastern District of Texas, Beaumont Division 
(concerning the movement of a floating drydock from Hawaii to 
Texas which was described in the Federal Register Notice) which 
held that the dual-mode transportation in that case would not vio- 
late 46 U.S.C. App. 316(a) or 883. 

The commenters note that although Customs concluded in C.S.D. 
85-9 that the so-called “mystical transformation” theory underlying 
the dual-mode exception from applicability of the coastwise laws 
made no sense, Customs also recognized that the key to determining 
the applicability of § 883 to such movements was whether the vessel 
or article was transported between coastwise points. The com- 
menters state that the error of C.S.D. 85-9 was the omission of the 
words “in a vessel” after “transportation” as the key in determin- 
ing the applicability of § 883. Contending that the key word in the 
phrase “or for any part of the transportation” in the statute is the 
word “transportation,” the commenters conclude that “transporta- 
tion” in this phrase includes “merchandise transported by water be- 
tween points in the United States in any vessel.” 

The commenters contend that the whole to which “any part” in 
the above phrase refers is “the transportation” which the com- 
menters claim means “transported by water between points in the 
United States in a vessel.” The commenters state that the substitu- 
tion in the 1920 Act of “transportation” for “voyage” was made be- 
cause this addition of the phrase “or by land and water” meant that 
some transportation could be cone other than by water in a vessel 
but that, where only water transportation is involved, transporta- 
tion has the same meaning as voyage previously had, “transported 
by water in a vessel.” Thus, the commenters contend, for § 883 to 
apply to an all-water movement, there must be a loading of mer- 
chandise in a vessel at one United States coastwise point and a 
transportation in that or another vessel to another United States 
coastwise point where the cargo is offloaded from the vessel. 

The commenters note that Customs has indicated that §§ 883 and 
316(a) are to be construed in pari materia but that each statute has 
its own application and operates to the exclusion of the other. The 
transportation of merchandise in a vessel and the towing of a vessel 
by another vessel are two different modes of transportation as, the 
commenters state, Congress has recognized by enacting separate 
statutes. Further, these commenters contend, there is no legislative 
history to indicate that the statutes should not be considered and 
treated separately (i.e., there is no legislative history indicating that 
transportation between coastwise points via a non-coastwise point 
in a vessel should be linked to towing by a vessel). 

In examining Customs rulings to illustrate the applicability and 
interpretation of §§ 316(a) and 883, the commenters cite Customs 
rulings holding that “for there to be a coastwise transportation sub- 
ject to [section 883], there must be a lading of merchandise at one 
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coastwise point and a transportation of the merchandise to another 
coastwise point where it is unladen,” or similar words to the same 
effect. The commenters note that Customs has held that “a towing 
operation is not such a transportation in a vessel as will give rise to 
a penalty under the first portion of section 883 Title 46” and that 
“{t]he prohibition in section 883 is applicable to merchandise trans- 
ported in the coastwise trade in a non-coastwise-qualified vessel.” 
There is no such transportation by the tug when towing a vessel, ac- 
cording to the commenter, citing C.S.D. 82-74. Since in the dual- 
mode movement described by the petitioner there is no loading and 
unloading of the platform jacket on and from the tug, but only on 
and from the transporting vessel, the commenters contend that 
§ 883 does not apply to such a movement. 

In the dual-mode movement described by the petitioner, the com- 
menters reiterate, merchandise will only be carried between the 
point in the United States at which the platform jacket will be load- 
ed in the carrying vessel to a point outside the territorial waters of 
the United States where the platform jacket will be unloaded from 
that vessel. Because a towing operation is not transportation in a 
vessel, the entire transportation in a vessel is between a coastwise 
point and a non-coastwise point. 

The commenters offer several scenarios to help trace the evolu- 
tion and application of § 883 and to illustrate the “absurdity” of 
C.S.D. 85-9. The commenters state that in a dual-mode movement 
in which a platform jacket is transported in a coastwise-qualified 
vessel from a coastwise point to a non-coastwise-qualified point and 
is towed by a non-coastwise-qualified vessel from the latter point to 
another coastwise point, the towing segment of the movement 
would be prohibited by 46 U.S.C. App. 883, even though it would 
not be prohibited by 46 U.S.C. App. 316(a) and the carriage segment 
of the movement would not be prohibited by 46 U.S.C. App. 883. 
This, the commenters state, is an absurb result which follows from 
failing to recognize the presence of the phrase “in any vessel” and 
its effect on the meaning of the term “transportation”. 

These commenters on the legal aspects of this issue also contend 
that Customs failed, in its issuance of C.S.D. 85-9, to follow its es- 
tablished (see 19 CFR Part 177) procedures for issuance of a ruling 
which has the effect of changing a position of the Customs Service 
which results in a restriction or prohibition. The commenters cite 
19 CFR 177.10(c)\2) which requires publication in the Federal Regis- 
ter of notice that such a change in position is under review and that 
interested parties be given an opportunity to comment on the cor- 
rectness of the contemplated change. 

The commenters state that by the issuance of C.S.D. 85-9, chang- 
ing its position on the subject of that C.S.D. and treating the posi- 
tion adopted in the C.S.D. at the current Customs position, Customs 
improperly places the burden of modifying or changing that posi- 
tion back to the one existing before C.S.D. 85-9 on the petitioner or 
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others who would seek a ruling permitting a movement which 
would be prohibited under C.S.D. 85-9. The commenters submit 
that comments on this matter should address the issue of whether 
the position of Customs before C.S.D. 85-9 was correct or, if not, 
should be modified, and the position of the petitioner should be ap- 
proved based on the long-standing interpretations of Customs. 


ComMENTs Opposinc MopiricaTion or C.S.D. 85-9 


Several of the commenters opposing modification of C.S.D. 85-9 
concede that there may not be coastwise-qualified launch barges ca- 
pable of launching deepwater platforms on the OCS. Another com- 
menter states that permitting the petitioner’s proposed movement 
would not result in any benefit to United States shipbuilders or 
owners; the only benefit would be to United States manufacturers 
of platform jackets and foreign manufacturers of launch barges and 
tugs. 

Most of the commenters opposing the modification of C.S.D. 85-9 
took the position that the economic arguments, including the possi- 
ble absence of coastwise-qualified launch barges capable of launch- 
ing deep-water platforms, are irrelevant to Customs determination 
of the applicability of the coastwise laws. These commenters con- 
tend that the proper forum for consideration of such factors is the 
United States Congress. Customs responsibility with regard to the 
coastwise laws, according to these commenters, is to enforce those 
laws as written, regardless of the economic effect of such 
enforcement. 

In this regard, several of these commenters point out that there 
are existing waiver mechanisms, both administrative and legisla- 
tive, which could allow foreign-built launch barges to be used for 
the launching of United States origin platforms on the OCS. These 
commenters refer to the provision for waiver of the coastwise laws 
in the interest of national defense under the Act of December 27, 
1950 (64 Stat. 1120), and special legislation granting particular ves- 
sels the right to engage in the coastwise trade. Granting the peti- 
tioner’s request by means of an interpretive ruling instead of using 
one of these waiver mechanisms would, according to one of these 
commenters, set a harmful precedent. 

Legally, most of the commenters opposing modification of C.S.D. 
85-9 contend that the dual-mode movement which the petitioner 
proposes should be permitted, is a violation of the coastwise laws 
and the intent of those laws which is, to protect and develop the 
American merchant marine. In this regard, one commenter refers 
to the case of Port Royal Marine Corp v. United States, 378 F. Supp. 
345 (S.D. Ga. 1987), aff'd, 420 U.S. 901 (1975), as an illustration of 
its contention that 46 U.S.C. App. 883 should be construed broadly 
in the face of technological advances so as to continue to fulfill its 
Congressional purpose. 
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Several of the commenters opposing modification of C.S.D. 85-9 
state that the petitioner’s argument that a dual-mode movement is 
not within the coastwise laws, would result in a loophole in the 
coastwise laws. One of these commenters states that a dual-mode 
movement is no different than the transportation in a vessel of car- 
go from a United States point to a foreign point where the cargo is 
unloaded and laden onto another vessel and transported to another 
United States port. Another of these commenters points out that 
under the dual-mode interpretation advocated by the petitioner, a 
rig could be towed on a non-coastwise-qualified vessel 99 and 9/10 
miles to a platform installation site 100 miles from the United 
States mainland and launched to be towed on its own bottom the re- 
maining 1/10 mile. A third commenter states that the petitioner’s 
construction of 46 U.S.C. App. 316(a) and 883 requires a narrow 
reading of those statutes which is inconsistent with Congressional 
intent. 

Several commenters contend that the petitioner’s argument is 
faulty in the assumption that the towage of a platform does not con- 
stitute “transportation” of merchandise under 46 U.S.C. App. 883. 
One of these commenters cites Cornell Steamboat Co. v. U.S.A., 321 
U.S. 634 (1944), in which the Supreme Court held that towage was 
included within the term “transportation,” as that term is utilized 
in the Interstate Commerce Act. 

Another of these commenters, citing Borough of Brielle v. Zeigler, 
179 A. 2d 789 (1962), and In the Matter of the Application of Newton 
Creek Towing Company, 199 N.Y.S. 866 (1923), states that “trans- 
portation” is generally defined as the system or modes of convey- 
ance of persons or goods from one place to another and has been in- 
terpreted to include movement by towing vessels, i.e., tugs. 

One commenter contends that since 46 U.S.C. App. 883 provides 
that “no merchandise shall be transported by water, or by land and 
water, * * * or for any part of the transportation in any other vessel 
than a [coastwise qualified vessel]” (emphasis supplied by comment- 
er), the statute contemplates that its provisions will apply where 
part of the transportation is effected by modes of conveyance other 
than a carrier vessel without exclusion of conveyance by towing for 
a portion of the movement. 

Citing American Maritime Association v. Blumenthal, supra, 32 
Op. Att’y Gen 350 (1920), 34 Op. Att’y Gen. 355 (1924), and The Ber- 
muda, 70 U.S. 514, 553 (1865), the commenter states that 46 U.S.C. 
App. 883 applies where goods are loaded at a coastwise point, un- 
loaded at a foreign point, and reloaded on another vessel for a coast- 
wise destination. The commenter recognizes that in Blumenthal, 46 
U.S.C. App. 883 was held not to be applicable because there was no 
continuity of movement of cargo between two United States coast- 
wise points. The commenter states that the inference drawn from 
Blumenthal and set forth in a final rule of Customs in its amend- 
ment of 19 CFR 4.80b at 44 Federal Register 42177 (1979), that 
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where merchandise being transported by vessel between coastwise 
points does not undergo substantial change at an intermediate non- 
coastwise point, but is merely transshipped, the shipper’s intent 
should control, supports the interpretation in C.S.D. 85-9. 

The commenter states that in the situation described in the pro- 
posed interpretive rule, the shipper intends the drilling jacket to 
move from a United States coastal point to a point on the OCS 
which is subject to the coastwise law. The commenter states that 
the intended intermediate stop on the high seas is not a break in 
the continuity of the voyage that would create two separate non- 
coastwise voyages. According to the commenter, the lowering of the 
drilling jacket from the barge to the water for tow is analogous to a 
transshipment where two modes of transportation are employed to 
achieve a single coastwise movement subject to 46 U.S.C. App. 883 
and, as a result, a violation would occur where a non-coastwise-qual- 
ified vessel was used for the carrying portion of the transportation. 

Several commenters dispute the petitioner’s arguments that the 
coastwise laws do not apply to dual-mode movements of the kind de- 
scribed in the notice because a drilling jacket should be treated as 
merchandise when carried on another vessel and as a vessel, not 
“merchandise,” for purposes of 46 U.S.C. App. 883, when being 
towed. One commenter argues that the launching of the jacket does 
not “miraculously” convert the jacket from merchandise to a vessel 
in such a way to avoid application of 46 U.S.C. App. 883, nor is the 
launching of the jacket from the launch barge enough of an inter- 
ruption of the transportation to remove the movement from the 
confines of that statute (citing American Maritime Association v. 
Blumenthal, supra). Another commenter states that it agrees with 
Customs position, which the commenter states is apparent from 
C.S.D. 85-9, that the drilling jacket described in the proposed inter- 
pretive rule would be “merchandise,” for purposes of 46 U.S.C. App. 
883, during its entire movement, both while aboard the carrying 
barge and while under tow. A third commenter contends that this 
argument is faulty because the drilling jacket is not a “vessel,” as 
that term is utilized in 46 U.S.C. App. 316(a), citing the definitions 
of “vessel” in 1 U.S.C. 3 and 46 U.S.C. App. 801 and a number court 
decisions, as well other authorities. Because the drilling jacket is 
not a “vessel,” the commenter states, it is not within the scope of 46 
U.S.C. App. 316(a). 

One commenter disagrees with the petitioner’s contention that 
maintenance of Customs current position under C.S.D. 85-9 would 
have “mischievous” consequences because of a conflict between 46 
U.S.C. App. 883 and the “vessel in distress” provision of 46 U.S.C. 
App. 316(a). Because the intent of the coastwise laws is not to im- 
pede the protection of life and property at sea, the commenter finds 
it impossible to believe that a tug operator, obligated by United 
States and international law to come to the aid of a vessel in dis- 
tress, would be penalized for doing so. 
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One commenter states that C.S.D. 85-9 was a proper exercise of 
Customs powers as an administrative agency. The commenter rec- 
ognizes that Customs, as part of the Department of the Treasury, is 
an administrative agency charged with, among other things, the in- 
terpretation and enforcement of the coastwise laws. Further, the 
commenter states that Customs, in the exercise of its rulemaking 
powers, is subject to the principles of administrative law. Citing sev- 
eral court cases in support, including two of the Supreme Court, the 
commenter states that an administrative agency may abandon pre- 
cedent in certain situations. If an agency does decide to depart from 
precedent, the commenter notes, it is required to explain its reason- 
ing in doing so. The commenter contends that Customs adequately 
explained its decision to modify its prior decisions in C.S.D. 85-9 
and that that decision is therefore valid. 


ANALYSIS 


With regard to the contention that Customs failed to follow its 
procedures in issuing C.S.D. 85-9 and improperly shifted the burden 
of modifying or changing that position back to the position taken by 
Customs before C.S.D. 85-9, we recognize that the issuance of C.S.D. 
85-9 may not have been in accordance with the Customs procedures 
set forth in § 177.10(c\2), Customs Regulations (19 CFR 177.10(c)(2)). 
We disagree with the argument that C.S.D. 85-9 shifted the burden 
of modifying or changing Customs position. In our reconsideration 
of C.S.D. 85-9 and our consideration of the petition, we have care- 
fully considered all evidence submitted to us on the matter as well 
as any other pertinent evidence or considerations on the proper in- 
terpretation of the coastwise laws with regard to the issues consid- 
ered in C.S.D 85-9 and raised by the petitioner. We have not pre- 
sumed that our position before the issuance of C.S.D. 85-9 was cor- 
rect or incorrect, nor have we presumed that the position taken in 
C.S.D. 85-9 is correct or incorrect. Whether or not C.S.D. 85-9 was 
issued in accordance with Customs procedures, we believe that 
these rulemaking procedures meet the Customs requirements set 
forth in Part 177. 

With regard to the various economic arguments advanced, there 
is no provision in the coastwise laws under which movements which 
would otherwise be subject to those laws may be exempt or waived 
because of the economic effect on the shipbuilding or merchant 
marine industries, or any other industries. Nor is there any provi- 
sion for exception or waiver of those laws because United States 
coastwise-qualified vessels are not or will not be available to per- 
form such movements. Accordingly, considerations such as the lack 
of coastwise-qualified launch barges and the economic infeasibility 
of building such barges in the United States, as well as the direct 
and indirect effect on the United States jacket fabricating and relat- 
ed industries, cannot control our interpretation of the coastwise 
laws. 
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As noted by several commenters, there is a statute under which 
waivers of the coastwise laws can be granted, but only if necessary 
in the interest of national defense (see the Act of December 27, 1950 
(64 Stat. 1120)). At least one such waiver has been granted under 
this law for the transportation of a large drilling and production 
jacket from the United States to a site on the OCS. We are aware of 
special legislative provisions permitting specifically named vessels 
to be documented for the coastwise trade. Also, a considerable num- 
ber of general provisos have been added to the coastwise laws under 
which non-coastwise-qualified vessels may be used to engage in ac- 
tivities which would otherwise be considered coastwise trade. As 
noted above, Public Law 100-329, enacted on June 7, 1988, permits 
the use of certain non-coastwise-qualified launch barges to trans- 
port large platform jackets from U.S. points to OCS sites and 
launch them at those sites. We believe that the proper mechanisms 
for consideration of the economic and other factors described in the 
previous paragraph are legislation by the Congress and/or the waiv- 
er provision. 

We concur with the contention that 46 U.S.C. App. 883 should be 
construed strictly because it imposes a severe penalty, that of forfei- 
ture of the merchandise transported or a monetary amount up to 
the value thereof. We also recognize that under the immediate 
predecessor to the 1920 Jones Act (46 U.S.C. App. 883) (section 1 of 
the Act of February 17, 1898 (30 Stat. 248)), the movement de- 
scribed by the petitioner might not have been prohibited (because 
the 1898 Act prohibited the transportation of merchandise by water 
between ports of the United States, “or for any part of the voyage,” 
in any vessel not of the Untied States), depending on the definition 
given to the word “voyage” (but see, 29 Op. Att’y Gen. 572, 576 
(1912), discussed infra). 

Section 27 of the Act of June 5, 1920 (46 U.S.C. App. 883; 41 Stat. 
999, often called the Jones Act), now provides, in pertinent part, 
that: 

No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a moneta- 
ry amount up to the value thereof * * *), between points in the 
United States * * * embraced within the coastwise laws, either 
directly or via a foreign port, or for any part of the transporta- 
tion, in any other vessel than a vessel built in and documented 
under the laws of the United States and owned by persons who 
are citizens of the United States * * *. 


Our interpretation of the parts of this provision which are appli- 
cable to a dual-mode movement is that they apply to merchandise 
transported by water, or land and water, between points in the 
United States embraced within the coastwise laws in any vessel, or 
to any part of transportation of merchandise by water, or land and 
water, between points in the United States embraced within the 
coastwise laws when that part of the transportation is in any vessel 
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(regardless of whether or not all of the transportation between 
points in the United States embraced within the coastwise laws is 
in a vessel). To interpret the statute to apply to merchandise trans- 
ported by vessel between points in the United States embraced 
within the coastwise laws in any vessel, or to any part of transpor- 
tation between points in the United States only when all of the 
transportation is in a vessel ignores the changes made to the 1898 
Act in 1920. 

Clearly, transportation by land is not transportation “in any ves- 
sel.” Yet, just as clearly, transportation by land from a point in the 
United States to a foreign or other non-coastwise point and by 
water in a non-coastwise-qualified vessel from that point to a second 
point in the United States would be prohibited by 46 U.S.C. App. 
883 as a result of the addition of the words “or by land and water” 
in the 1920 Act. Thus, it is clear that not all of the transportation 
referred to in the phrase “or for any part of the transportation” in 
the statute need be in a vessel for the statute to be applicable. 

Another change made in the 1898 Act by the 1920 Act was the 
substitution of the word “transportation” for the word “voyage” in 
the phrase “or for any part of the voyage.” Even if the word “voy- 
age” is defined narrowly, to include only movements in a vessel, so 
that the pre-1920 Act would not apply to the movement described 
by the petition, it must be conceded that the word “transportation” 
has a broader coverage than that narrow definition of the word 
“voyage” (see Websters New International Dictionary of the English 
Language, 2d Ed. 1953; see also the court cases cited by the com- 
menters opposing modification of C.S.D. 85-9 in which towage is in- 
cluded within the term “transportation’’). Thus, the 1920 Act broad- 
ened the “or for any part of the transportation” clause. It is not ap- 
parent that, as contended by three of the commenters supporting 
modification of C.S.D. 85-9, this broadening change was intended 
only with regard to transportation by land and water and not with 
regard to transportation by water only, nor is this apparent from 
the current statutory provision. 

With regard to the United States v. 1,500 Cords, More or Less, 
Jackpine Pulpwood, 108 F.Supp.224 (W.D. Wis. 1952), aff'd, 204 F.2d 
760 (7th Cir. 1953), Customs has taken the position that the 1,500 
Cords decision should be limited to the facts of the case in view of 
the limitation in the case on the application of 46 U.S.C. App. 883 
to transportation in interstate commerce. In any event, however, 
the 1,500 Cords case is clearly a court decision indicating that a 
“transportation” of merchandise, within the terms of 46 U.S.C. App. 
883, may occur even though the merchandise transported is not ac- 
tually “in” the vessel (as noted supra, the Attorney General, in 29 
Op. Att’y Gen. 572, so stated with regard to the predecessor of 46 
U.S.C. App. 883). 

In our view, the “whole” to which the phrase, “or for any part of 
the transportation” refers is simply defined by the words preceding 
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it (i.e., “no merchandise shall be transported by water, or by land 
and water * * * between points in the United States * * * embraced 
within the coastwise laws, either directly or via a foreign port”). 
Thus, what is prohibited by virtue of this clause of the statute is 
any part of the transportation described previously by the statute, 
including any part of transportation by water between points in the 
United States embraced within’ the coastwise laws when, in the 
words of the statute following this clause, that part of the transpor- 
tation is “in any vessel other than a [coastwise-qualified] vessel.” 

This interpretation does not, as stated by three of the com- 
menters contending that C.S.D. 85-9 should be modified, bring 
about the “absurd” result that a towing vessel would be subject to 
46 U.S.C. App. 883 whenever it engages in a dual-mode movement, 
even if the carrying part of the movement was performed by a 
coastwise-qualified vessel and/or the towed vessel was in distress. 
What is prohibited by virtue of the “or for any part of the transpor- 
tation” clause is a part of transportation by water or by land and 
water, when that part of the transportation is “in any vessel other 
than a [coastwise-qualified] vessel.” In a dual-mode movement, in 
the segment of the movement in which the merchandise is towed in 
the water, the merchandise obviously is not transported in a vessel 
although, as discussed above, that segment of the movement does 
constitute “transportation.” 

The intention of 46 U.S.C. App. 883 is “to protect the American 
shipping industry already engaged in the coastwise trade, to provide 
work for American shipyards, and to improve and enhance the 
American Merchant Marine” (Marine Carriers Corp. v. Fowler, 429 
F.2d 702, 708 (2d Cir. 1970), cert. den., 400 U.S. 1020 (1971)). Our in- 
terpretation of the coastwise laws with regard to the dual-mode 
movement under consideration, as described above and as applied 
in C.S.D. 85-9, is consistent with this intention. 

Several of the commenters supporting modification of C.S.D. 85-9 
limit their arguments to the practical, economic side and state that 
they concur with the legal and technical rationale offered by the pe- 
titioner. This rationale was summarized in the Notice. The only ar- 
gument in the petition which is not addressed above is that in order 
for there to be a coastwise transportation within the terms of 46 
U.S.C. App. 883, there must be a lading of merchandise onto a ves- 
sel at one coastwise point and an uniading of the merchandise from 
the vessel at another coastwise point. Since, in the dual-mode move- 
ment described in the Notice, the jacket is unladen from the carry- 
ing vessel at a non-coastwise point, the petitioner contends that 
there can be no coastwise transportation within the terms of 46 
U.S.C. App. 883. 

As pointed out above in the discussion of the “or for any part of 
the transportation” clause of 46 U.S.C. App. 883, § 883 applies to 
the transportation of merchandise by water, “or by land and 
water.” In transportation by land and water (e.g., by vessel from a 
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point in the United States to a point in Canada and by land from 
that point to another point in the United States), there would not 
be a lading of the merchandise onto the vessel at one coastwise 
point and an unlading of the merchandise from the vessel at anoth- 
er coastwise point. Thus, it is clear that a lading of merchandise 
onto a vessel at one coastwise point and an unlading of the mer- 
a from the vessel at another coastwise point is not always 

in order for transportation of merchandise to be subject 
io 46 U.S.C. App. 883. 

Several of the commenters opposing modification of C.S.D. 85-9 
analogize the dual-mode movement described in the proposed inter- 
pretive rule to transportation of merchandise in one vessel from a 
United States point to a foreign port or to a point on the high seas 
where the merchandise is landed and then loaded onto another ves- 
sel, or transshipped to another vessel, and from which port or point 
the merchandise is transported in the second vessel to a second 
United States point. Although this transportation may be some- 
what similar to the dual-mode movement described in the proposed 
interpretive rule, such transportation via a foreign port is actually 
subject to 46 U.S.C. App. 883 by virtue of a different clause of that 
statute (“either directly or via a foreign port”). Such transportation 
involving a transshipment on the high seas concerns statutory in- 
terpretive issues which are different from those raised by the dual- 
mode movement described in the proposed interpretive rule. 

Some of the commenters opposing modification of C.S.D. 85-9 con- 
tend that permitting the dual-mode movement described in the pro- 
posed interpretive rule would create a loophole in the coastwise 
laws which was not intended by the Congress, one comparing the 
percentage of carriage and towing in such a movement. This may or 
may not be so. Our determination as to the applicability of the 
coastwise laws to the dual-mode movement described in the pro- 
posed interpretive rule must, however, be based on a clear reading 
and thorough consideration of the laws involved, not a mechanical 
weighing of the respective proportions of the carrying and towing 
segments in a dual-mode movement or an evaluation of whether a 
movement is intended to evade the coastwise laws. We believe that 
our interpretation reflects just such a reading and consideration of 
the coastwise laws. 


ACTION 


After careful analysis of the comments and following further re- 
view of the matter, we find that the ruling in C.S.D. 85-9 should 
stand. That ruling modified C.S.D. 80-96 and similar rulings so that 
the movement of a vessel on another vessel from a coastwise point 
to a foreign point or a point in the high seas where the vessel is re- 
moved from the carrying vessel and then towed onward to another 
coastwise point is considered coastwise trade. Accordingly, the car- 
rying vessel in this kind of movement must be coastwise-qualified. 
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AUTHORITY 


This document is issued under the authority of 19 U.S.C. 66, 1624; 
46 U.S.C. App. 13, 316(a), 319, 802, 808, 883, 883-1, and 46 U.S.C. 
12106. 


DraFtinG INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other Customs offices participated in its 
development. 


Micuac. H. Lang, 
Acting Commissioner of Customs. 
Approved: December 5, 1988. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 24, 1989 (54 FR 3438)] 


(T.D. 88-14) 


CONDITIONAL APPROVAL AND ACCREDITATION OF BEN- 
NETT TESTING SERVICE, INC., AS A COMMERCIAL 
GAUGER AND LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Conditional approval and accreditation of Bennett Test- 
ing Service, Inc., as a commercial gauger and laboratory. 


SUMMARY: Bennett Testing Service, Inc., of Carteret, New Jersey, 
recently applied under § 151.13 of the Customs Regulations (19 CFR 
151.13) for Customs approval to gauge and sample imported petrole- 
um, petroleum products, organic chemicals, and vegetable and 
animal oils and for Customs accreditation to analyze petroleum and 
petroleum products for API gravity, sediment and water, and distil- 
lation characteristics, and organic chemicals for identity and com- 
position. Customs has determined that Bennett Testing Service 
meets the requirements for conditional approval and accreditation. 

Therefore, in accordance with § 151.13(e), Bennett Testing Ser- 
vice, Inc., P.O. Box 654, Foot of Lafayette Street, Carteret, New 
Jersey 07008, is conditionally approved and accredited to gauge, 
sample and analyze the products named above in all Customs 
districts. 


EFFECTIVE DATE: January 17, 1989. 
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FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Office 
of Laboratories and Scientific Services, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: January 17, 1989. 


JouHN B. O’LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, January 24, 1989 (54 FR 3555)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 17, 1989. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-10) 


Carriers: Qualification for the coastwise trade of barges built in the 
USS., sold foreign, and never before U.S.-documented. 


Date: December 12, 1988 
File: HQ 109823 VES-3-17 CO:R:P:C 109823 LLB 
Category: Carriers 


JoHN W. McConneLL, JR., Esa. 
Haicut, GARDNER, Poor AND HAVENS 
2828 Pennsylvania Avenue N. W. 
Washington, D.C. 20007 


Re: Qualification for the coastwise trade of barges built in the US., 
sold foreign, and never before U.S.-documented. 


Dear Mr. McConne LL: 

Reference is made to your letter of October 19, 1988, in which you 
request a ruling concerning the prospective use of twenty-five U.S.- 
built, non-self-propelled barges which your United States citizen cli- 
ent wishes to purchase from the current foreign owner and operate 
in the coastwise trade. 


Facts: 


The twenty-five barges in question were among thirty built in 
Pennsylvania in 1980 for a foreign owner. The same year that they 
were built, they were sold by that owner to another foreign concern. 
Two years later, they were sold to a Mexican corporation. All of the 
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barges were modified in a U.S. shipyard to accommodate above- 
decks containers. Five of the barges were involved in a mishap and 
were sunk at sea. The remaining twenty-five in question have been 
in extended lay-up in Houston, Texas, and are to be sold on an as is, 
where is basis. 

The prospective purchaser is a “citizen” for purposes of the Jones 
Act merchandise statute codified at title 46, United States Code 
App., section 883 (46 U.S.C. App. 883), and proposes to use the 
barges to transport merchandise on the rivers, inland waters, in- 
land lakes, and coastal waterways of the United States. 

By letter of August 24, 1988, the United States Coast Guard de- 
termined that the barges in question would not be eligible for coast- 
wise trade documentation, due to operation of the First Proviso to 
section 883. 


Issue: 

Whether barges built in the United States for a foreign shipping 
concern and which have remained under continuous albeit different 
foreign ownership, never having been documented under the laws 
of the United States, may, upon purchase by a U.S. citizen and doc- 
umentation under the laws of the U.S., be documented for the coast- 
wise trade. 


Law and Analysis: 


Title 46, United States Code App., section 883 (46 U.S.C. App. 
883), provides, in pertinent part, that no merchandise shall be 
transported between points embraced within the coastwise laws, ei- 
ther directly or via a foreign port, or for any part of the transporta- 
tion, in any vessel other than a vessel built in and documented 
under the laws of the United States and owned by persons who are 
citizens of the United States. 

Section 883 was amended by the Act of July 2, 1935, ch. 355 (49 
stat. 442). The amendment, commonly known as the First Proviso, 
states that: 


* * * no vessel having at any time acquired the lawful right to 
engage in the coastwise trade, either by virtue of having been 
built in, or documented under the laws of the United States, 
and later sold foreign in whole or in part, or placed under for- 
eign registry, shall hereafter acquire the right to engage in the 
coastwise trade: 


Your position is that the phrase within the Proviso, “* * * having 
at any time acquired the lawful right to engage * * *”, means that a 
vessel otherwise qualified must have at one time been documented 
to engage in the coastwise trade in order to bring the statutory re- 
striction on coastwise qualification into operation. Since the barges 
in question were never documented under the laws of the U.S., you 
take the position that they have not previously acquired the right to 
engage in the trade. 
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Our interpretation is at variance with yours. We interpret the 
statutory language to mean that the right, if not the practical capa- 
bility, is acquired when a vessel is constructed in the United States. 
That right is perfected and the practical capability is attained upon 
the issuance of coastwise documentation by the Coast Guard. 

We take this view because we believe that it most fully imple- 
ments the Congressional intent, found to be: 


*** to protect the American shipping industry already en- 
gaged in the coastwise trade, to provide work for American 
shipyards, and to improve and enhance the American 
Merchant Marine. Marine Carriers Corporation v. Fowler, 429 
F. 2d 702, at 708, certiorari denied, 91 S. Ct. 581, 400 U.S. 1020. 


The appellate decision in Marine Carriers, supra., is the seminal 
opinion interpreting the First Proviso, and overturns the opinion of 
the U.S. District Court (305 F. Supp. 984), which had adopted pre- 
cisely the view you espouse on behalf of your client. The United 
States Court of Appeals, Second Circuit, recognized and dealt with 
the apparent internal inconsistency within the language of the Pro- 
viso, in relating that the first phrase would seem to apply only to 
those vessels which are sold to foreign interests, after having ac- 
quired the full legal right to trade coastwise, while the second 
seems to make the restriction applicable to all vessels sold foreign 


after having been built in the United States. 
Recognizing that: 
* * * the meaning of a statute is to be looked for not in any sin- 
gle section, but in all the parts together and in their relation to 
ae — in view. Pamama Refining Co. v. Ryan, 293 U.S. 388 


the Court set about to resolve the apparent internal inconsistency 
in the manner most in keeping with the spirit, meaning, and intent 
of the law. In so doing, it stated that: 


Reading the two allegedly inconsistent clauses in pari marteria, 
we discern one interpretation which would make the statute’s 
lan e “comprehensible”. It appears that if the vessel is built 
in the United States, it does not ipso facto acquire the full legal 
right to participate in the coastwise trade. It does, however, ac- 
quire a conditional right, specifically, a ae conditioned upon 
the vessel’s ownership by a citizen of the United States. If the 
first phrase of the proviso * * * be construed as a reference to 
this conditional right, any apparent inconsistency between the 
two phrases vanishes. Since this view gives clarity to an other- 
wise obfuscated proviso, we are of the view that the [vessel 
before the Court] “acquired the lawful right to engage in the 
coastwise trade * * * by virtue of having been built in * * * the 
United States”, that it lost this right by being “sold foreign” 
* * * and that under the terms of the first proviso to section 27 
it could never regain this right. Marine Carriers, supra., at 707. 
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It is interesting to note that the vessel referred to by the Court in 
the above-quoted language, the WAPELLO, was constructed in an 
American shipyard for foreign owners and placed under foreign reg- 
istry. The circumstances precisely track those presently under con- 
sideration. The conditional right interpretation adopted by the 
Court is perhaps a more artful phraseology than our earlier discus- 
sion of the acquired right to engage in coastwise trade without the 
practical capability to do so, but reduced to their essence, the two 
concepts are the same. 

If further justification for our interpretation of the First Proviso 
is needed, it can be found in the legislative history. The House Re- 
port concerning the Proviso (49 Stat. 442), was issued by the Com- 
mittee on Merchant Marine, Radio, and Fisheries of the House of 
Representatives in the 74th Congress and appears as H.R. Rep. No. 
118, 74th Cong. 1st Sess. (1935), wherein it is stated that: 


The new matter will prohibit the following classes of vessels 
from engaging in the coastwise trade: 

1. Vessels built in or documented under the laws of the Unit- 
ed States and later sold to foreign owners. 

2. Vessels built in the United States for foreign countries or 

foreign purchasers. This class of vessels have not been sold for- 
eign after they were built in the United States, and they have 
never been documented in the United States as they were built 
originally for foreign use. These vessels should be subject to the 
same inhibition sought to be imposed upon vessels built in or 
documented under the laws of the United States and later sold 
foreign. 
The committee feels that this legislation is in the interest of an 
American merchant marine, the preservation of the integrity of 
our coastwise laws, the protection of American labor, and the 
maintenance of our established trade services. 


As can readily be seen, the second of the enumerated examples in 
the above-quoted House Report is specifically relevant to the matter 
under consideration. The Senate Report (S. Rep. No. 870, 74th Cong. 
1st Sess. (1935)), is identical. 

In formulating your argument, you rely heavily upon Bureau of 
Customs Marine Circular Number 29, February 16, 1943 (217.1). In 
particular, you seize upon the final paragraph in the one-page Cir- 
cular, which states: 

It is to be noted that a vessel built for the account of an alien, 
but not placed under foreign flag and thereafter sold to a citi- 
zen, is not prohibited from engaging in the coastwise trade by 
reason of its original alien ownership. 


The Index to the Customs Issuance System (KWIC INDEX and 
NUMERICAL INDEX), provides a listing of all current issuances. 
Those which are not listed may be discarded. The 1943 Circular let- 
ter you cite is not indexed. Further, even if it were considered cur- 
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rent, it is directly contrary to the legislative intent as expressed in 
the above-cited history, and the Court interpretation emerging from 
the Marine Carriers opinion (429 F. 2d 702), and would merit 
revocation. 


Holding: 

Vessels built in the United States for a foreign owner which have 
never been documented under the laws of the United States, may 
not qualify for documentation in the coastwise trade upon purchase 
by a USS. citizen, due to operation of the restrictions imposed by the 
First Proviso to title 46, United States Code App., section 883. 


(C.S.D. 89-11) 


Drawback: Timely protests under 19 U.S.C. 1514 and timely re- 
quests for reliquidation under 19 U.S.C. 1520(c(1). Office of Regu- 
lations and Rulings letter of November 21, 1988, (attached) is an 
addendum to this ruling. 


Date: March 16, 1988 
File: PRO-1-CO:R:C:E 219218 K 
Category: Drawback 


Ms. Mariette LANDWEHR 

Deputy ASSISTANT REGIONAL COMMISSIONER OF CUSTOMS 
CLASSIFICATION AND VALUE 

SoutH CENTRAL REGION 

423 Canal Street 

New Orleans, Louisiana 70130-2341 


Re: Protests No. 20025000381 and 20025000382, concerning timely 
protests and timely requests for liquidation for clerical error and/or 
mistake of fact. 


Dear Ms. LANDWEHR: 
The following is a ruling in response to your request of November 
12, 1986. Please provide the inquirer with a copy of this ruling. 


Facts: 

Five drawback entries filed in 1977 and 1978, were liquidated 
with a disallowance of drawback on June 21, 1985. The liquidations 
were delayed, in part, due to ongoing auditing and investigations by 
Customs officials for possible fraud. 

Protests on Customs Forms 19 were filed on October 1, 1985, 102 
days after the date of the liquidations and, of course, beyond the 90 
day time limitation in which to file timely protests under 19 U.S.C. 
1514(aX6) against the legal decisions of the appropriate Custom of- 
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ficer to disailow drawback. Accordingly, the protests were denied on 
August 4, 1986, as untimely. 

Counsel for the protestant made a claim for the first time in a let- 
ter dated August 27, 1986, that the protests should have been con- 
sidered under 19 U.S.C. 1520(c\(1). This provision of law provides for 
the reliquidation of an entry to correct clerical error, mistake of fact, 
or other inadvertence not amounting to an error in the construction 
of a law that is adverse to the importer, in any entry, liquidation, or 
other Customs transactions brought to the attention of the appro- 
priate Customs officer within one year after the date of liquidation. 
The letter of August 27, 1986, is more than a year after the date of 
liquidation of June 21, 1985, and, of course, also untimely within 
the requirements of 19 U.S.C. 1520(c)(1). 

Nevertheless, it is claimed that the original protests filed on Octo- 
ber 1, 1985, under 19 U.S.C. 1514(a\(6) contained the elements for 
clerical error and/or mistake of fact under 19 U.S.C. 1520(c)\(1) and, 
in effect, Customs should have considered the protests as requests 
for reliquidations under 19 U.S.C. 1520(c)(1) since the requests (al- 
though in the form of protests) were timely filed within the one 
year time requirement of this provision of law. 


Issues: 

1. The first issue is whether untimely protests filed under 19 
U.S.C. 1514(a\(6) may be treated as timely requests for reliquidation 
of drawback entries due to claimed clerical errors and/or mistakes 
of fact under 19 U.S.C. 1520(c)(1)? 

2. The second issue is whether the recommendation of a Customs 
auditor that trade-off provided for under the authority in the for- 
mer section 22.5(e) of the Customs Regulations was not applicable to 
petroleum derivatives and whether other recommendations of the 
auditor concerning same kind and quality and record-keeping con- 
stituted clerical errors and/or mistakes of fact? 


Law and Analysis: 


IssuE 1 


The facts above are similar to the facts in the recent decision of 
the Court of International Trade, Slip Op. 87-143, Traveler Trading 
Co., Inc., v. United States, decided December 30, 1987, Vol. 22 Cust. 
Bull. No. 5 (February 3, 1988). The plaintiff filed protests under 19 
U.S.C. 1514 which were not timely filed within 90 days after the 
date of liquidation of the entries as required under 19 U.S.C. 1514. 
In each of the protest forms, it was stated that clerical error was 
made in the VISA forms showing the incorrect tariff classification 
numbers. Customs denied the protests as untimely. Plaintiff did not 
request reliquidation of the entries to correct clerical errors within 
one year after the dates of liquidation as required by the time limi- 
tation under 19 U.S.C. 1520(c\(1). The plaintiff contended that the 
protest forms were intended to be requests for reliquidations for 
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clerical error under 19 U.S.C. 1520(c)(1) and those forms were time- 
ly filed with Customs within the one-year requirement of this provi- 
sion of law. 

However, the Court rejected jurisdiction because a protest may be 
filed under 19 U.S.C. 1514(a\(7) only after a refusal to reliquidate an 
entry under 19 U.S.C. 1520(c). The Court noted that the plaintiff 
chose the protest procedures and since the plaintiff's actions created 
the confusion as to the type of claims it was asserting, the plaintiff 
must suffer the consequences of its failure to follow statutory proce- 
dures for challenging Customs’ decisions. 

The decision of the Court of International Trade is applicable to 
the protests under consideration. The protests for the refusal to pay 
claims for drawback under 19 U.S.C. 1514(a\(6) were admittedly un- 
timely filed. Further, the specific request for reliquidation of the en- 
tries under 19 U.S.C. 1520(c\1) was made more than a year after 
the date of liquidations and untimely as required by law. 


IssuE 2 


Section 202 of Public Law 98-573, effective October 30, 1984, 
amended 19 U.S.C. 1313 by adding a new section (k) to provide that 
for purposes of manufacturing drawback under sections 19 U.S.C. 
1313(a) and (b), the use of any domestic merchandise acquired in ex- 
change for imported merchandise of the same kind and quality 
shall be treated as the use of such imported merchandise if no cer- 
tificate of delivery is issued with respect to such imported merchan- 
dise. The implementing regulations are found in section 191.27 of 
the Customs Regulations. All merchandise is eligible under the stat- 
utory law for trade-off. 

Prior to Public Law 98-573, the only authority for trade-off was 
found in the former section 22.5(e) of the Customs Regulations 
which was added to the regulations by amendment published in the 
Federal Register on February 22, 1963 (28 F.R. 1727). The regula- 
tion provided that for purposes of compliance with substitution 
manufacturing drawback under 19 U.S.C. 1313(b), “the use of do- 
mestic crude petroleum taken in exchange for imported crude pe- 
troleum in conformity with Presidential Proclamation No. 3279 of 
March 10, 1959 (3 CFR, 1959 Supp.) and the Oil Import Regulations 
issued thereunder (32A CFR Ch.XI), shall constitute use of the im- 
ported crude petroleum, provided no certificate of delivery on Cus- 
toms Form 7543 is issued covering such imported crude petroleum.” 
This regulation, although redesignated as section 191.32(c) by Trea- 
sury Decision 83-212, remained the same until it was revised in the 
current section 191.27 of the Customs Regulations to conform with 
Public Law 98-573. 

Customs Service Decision 84-58 contains general background in- 
formation concerning Presidential Proclamation No. 3279 of March 
10, 1959, and the reason for the former section 22.5(e) of the Cus- 
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toms Regulations. We note that in that ruling we stated the 

following: 
Although Proc. No. 3279 has been amended extensively, it nev- 
er authorized payment of drawback. The sole basis for draw- 
back, with respect to exchanges under that proclamation is gov- 
erned by former 19 CFR 22.5(e). Thus, while Proc. 3279, as 
amended, allowed exchanges of crude petroleum or unfinished 
oil, drawback eligibility was limited to exchanges of crude petro- 
leum. (Emphasis added.) 


The audit and investigative reports in this matter reveal that the 
protestant traded imported designated ethylene glycol to another 
company in exchange for other domestic ethylene glycol that was 
used in production of articles exported for drawback covered by the 
entries under protest prior to the enactment of the trade-off law ef- 
fective October 31, 1984. In three of the five drawback entries 100 
percent of the designated merchandise involved trade-off merchan- 
dise and in a fourth entry it involved 72 percent of trade-off 
merchandise. 

The recommendation of the auditor that the former section 
22.5(e). of the Customs Regulations only permitted trade-off for 
crude petroleum was a correct legal interpretation of the regula- 
tions in effect at the time in question. Thus, even if the request to 
reliquidate the entries was made timely under 19 U.S.C. 1520(cX(1), 
the recommendation of the auditor did not constitute a clerical er- 
ror, mistake of fact, or other inadvertence not amounting to an er- 
ror in the construction of a law adverse to an importer and 19 
U.S.C. 1520(c)(1) is not applicable. 

The protestant’s drawback contract, Treasury Decision 
76-344-(s), approved by Customs on September 27, 1976, authorized 
the substitution of ethylene glycol for imported designated ethylene 
glycol, both of which met certain specifications for use in the pro- 
duction of polyester film exported for drawback. The designated and 
substituted merchandise used in production was referred to in the 
contract as virgin ethylene glycol and when virgin ethylene glycol 
is used in production it results in the recovery of contaminated eth- 
ylene glycol that may be purified and returned to production as 
stock in process. It is the responsibility of the claimant to maintain 
records to show stock in process. 

However, Customs did not approve the substitution of contami- 
nated recovered ethylene glycol for designated virgin ethylene gly- 
col nor did the claimant request such approval. Further, Customs 
did not approve of the substitution of contaminated recovered ethy- 
lene glycol for imported designated contaminated recovered ethy- 
lene glycol nor did the claimant request such approval. 

The audit report indicates that some ethylene glycol not meeting 
the specifications for virgin ethylene glycol was imported and desig- 
nated as the basis of drawback. The report also indicates that it was 
common practice for the protestant to sell recovered ehtylene glycol 
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and to use other portions for non-production uses. Further, the re- 
port indicates a reluctance on the part of claimant to disclose de- 
tailed information concerning these questions. 

The production process in the approved contract indicated that 
when one chemical was used it resulted in a by-product and when 
another chemical was used a by-product did not result. The claim- 
ant promised to maintain actual production records to comply with 
the requirement to record the market value of each product or by- 
product at the time it is first separated in the manufacturing pro- 
cess. The audit report indicates that records were not maintained to 
show which chemical was used in the productions and, therefore, 
the actual quantities of the by-product resulting from the produc- 
tion processes could not be determined. 

We conclude that the auditor correctly interpreted the contract 
as approved by Customs and there is no basis to reliquidate the en- 
tries due to clerical error, mistake of fact or other inadvertence not 
amounting to an error in the construction of a law. 

The protestant has also raised questions of equitable considera- 
tion. We have no authority to grant equitable relief. (See United 
States v. Federal Insurance Co. and Cometals, Inc., Appeal No. 
85-2343, Federal Circuit, decided November 10, 1986.) The claim- 
ant’s approved drawback contract did not authorize trade-off. How- 
ever, it is claimed that Customs officials orally advised that trade- 
off was applicable for petroleum derivatives under the former sec- 
tion 22.5(e) of the Customs Regulations when the drawback entries 
were being prepared. Even if equitable relief were available, the re- 
cord does not show that the claimant relied on the claimed errone- 
ous oral advice to his detriment. We note that the trade-off, manu- 
facturing, and almost all of the exportations for drawback covered 
by the drawback entries occurred prior to the time of the claimed 
oral advice. 


Holdings: 

A protest for the refusal to pay a claim for drawback under 19 
U.S.C. 1514(a)(6) does not constitute a request for reliquidation of an 
entry under 19 U.S.C. 1520(c\(1). A refusal by Customs to reliqui- 
date an entry after a timely request to correct a claimed clerical er- 
ror, mistake of fact, or other inadvertence under 19 U.S.C. 1520(c\(1) 
is a requisite to the filing of a timely protest under 19 U.S.C. 
1514(aX(7) for the refusal to reliquidate an entry under 19 U.S.C. 
1520(c)(1). 

Section 202 of Public Law 98-573, effective October 30, 1984, ad- 
ded a new section (k) to 19 U.S.C. 1313 to provide for trade-off of all 
types of domestic merchandise for purposes of manufacturing draw- 
back under 19 U.S.C. 1313(a) and (b). The only authority for trade- 
off for manufacturing drawback prior to the statutory authority is 
found in the former section 22.5(e) of the Customs Regulations 
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redesignated as section 191.32(2) and that regulation limited trade- 
off to crude petroleum. 

We find that the protests filed under 19 U.S.C. 1514(a)(6) and the 
request to reliquidate the entries under 19 U.S.C. 1520(c\(1) were 
not timely as required by those provisions of law and that there is 
no basis to sustain clerical error, mistake of fact, or other inadver- 
tence not amounting to an error in the construction of a law. 

Your decision to deny the protests as untimely under 19 U.S.C. 
1514(a\(6) is affirmed and the claimant’s request for reliquidation of 
entries under 19 U.S.C. 1520(c)1) was not made within the time 
limitation of one year after the date of liquidations. Accordingly, 
you cannot act on the claimed request for reliquidations under 19 
U.S.C. 1520(c)\(1). 


The following Headquarters U.S. Customs Service, Office of Regula- 
tions and Rulings letter dated November 21, 1988, is an adden- 
dum to the above: 


DEPARTMENT OF THE TREASURY, 
U.S. Customs Service, 
Washingtion, D.C., November 21, 1988. 


Refer to: CO:R:C JTR 


DonaLpD F. Beacu, Esquire 
6001 Leesburg Pike, Suite B 
Falls Church, Virginia 22041 


Dear Mr. BEAcu: 

In your letter of June 30, 1988, you take issue with Customs’ han- 
dling of certain protests filed on behalf of the Minnesota Mining & 
Manufacturing Company (3M), particularly the requests said to 
have been made in those protests for reliquidation under section 
520(c)\(1) of the Tariff Act of 1930, as amended. 

Section 520(c\1) of the Tariff Act permits Customs to reliquidate 
an entry to correct a clerical error, mistake of fact, or other inad- 
vertence not amounting to an error in the construction of a law, 
provided such error, mistake, or inadvertence is obvious from the 
record or established by documentary evidence and is brought to 
Customs’ attention within one year of the date of liquidation. In our 
most recent correspondence in this matter, a letter to the Deputy 
Assistant Regional Commissioner of Customs at New Orleans, Loui- 
siana, dated March 16, 1988, we found that no such error, etc., had 
been brought to Customs’ attention pursuant to section 520(c)(1) 
within one year of liquidation, as required, and that, even had such 
request for reliquidation been timely made, it would have been de- 
nied based on Customs’ finding that no such error, etc., occurred. 

You have argued that at least a latent request for reliquidation 
under section 520(c)(1) was present in the protest against the origi- 
nal liquidations filed on behalf of 3M by Arthur J. Fritz and Co. 
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(Fritz) on October 1, 1985. We have reviewed that protest and find 
that the relief requested therein is not directly premised on the ex- 
istence of clerical error, mistake of fact, or inadvertence, nor is 
there any reference to section 520(c\(1) or a request for reliquidation 
thereunder. 

Quite apart from a request for reliquidation under section 
520(c\(1), the documents filed by Fritz are clearly intended as a pro- 
test under section 514 of the Tariff Act, as amended, the untimeli- 
ness of which is attempted to be avoided by a novel construction of 
the Customs Regulations. In a letter accompanying the protest, 
Fritz admits that the protest is not timely filed, but argues that it 
should nevertheless be considered by Customs under the guise of 
“additional * * * arguments” permitted to be filed beyond 90 days 
from the date of liquidation by section 174.28 of the Customs Regu- 
lations. That the latter section is limited to supplementary argu- 
ments made in connection with a protest timely filed, and is not a 
waiver of the statutory standard for timeliness, requires no further 
elaboration. 

In our letter of March 16, 1988, we cited the then-recent decision 
of the Court of International Trade (CIT) in Traveler Trading Co., 
Inc. v. United States, Slip Op. 87-143 (December 30, 1987), in sup- 
port of our finding that 3M’s request for reliquidation was not time- 
ly made. It is your opinion that Traveler is not applicable to 3M’s 
situation because the document at issue in that case was clearly an 
untimely protest which the court had no jurisdiction to review. We 
agree that an untimely protest was involved in Traveler (although 
the court did not expressly so find), and we continue to find applica- 
ble to 3M’s situation the approach taken by the court in attempting 
to identify the character of the document in question. 

The document at issue in Traveler was filed on Customs Form 19, 
the Protest form. Traveler noted on the form that “[p]rotest is here- 
by made * * *” and subsequently filed a request for accelerated dis- 
position of protest pursuant to 19 U.S.C. 1515(b). “That section,” 
noted the court, “states clearly that the accelerated disposition will 
be of protests ‘filed in accordance with section 514.’” (Emphasis 
added.) 

In 3M’s situation, Customs Form 19, the Protest form, was also 
used and 3M noted in its detailed explanation that “[t]he 3M Com- 
pany hereby protests * * *.” The attachments to each of the Form 
19’s filed by 3M included a request for further review which began, 
“ijn the event this protest is denied * * *.” Moreover, as previously 
noted, 3M requested (through Fritz) leave to submit additional argu- 
ments prior to the disposition of the protest in accordance with sec- 
tion 174.28 of the regulations. If, as you argue, the protestant in 
Traveler had “locked himself into an untimely filed 514 protest,” 
the same appears to be equally true of 3M which, by its choice of 
forms and procedures, clearly identified the document it filed as an 
untimely protest. 
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Although they sometimes provide the same relief, section 514 and 
section 520(c) are separate and distinct procedures with different re- 
quirements and conditions for relief. It is incumbent upon the per- 
son requesting relief to frame his request under one procedure or 
the other in order that Customs may respond under the terms of 
the applicable statute. A failure to do so is clearly within the admo- 
nition of the court in Traveler which noted that where one creates 
confusion over the nature of the request he is making by failing to 
follow the prescribed procedures, he must “suffer the 
consequences.” 

Sincerely, 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-12) 


Drawback: Internal advice regarding the use requirement in substi- 


tution manufacturing drawback under 19 U.S.C. 1313(b); C.S.D. 
86-11, Holding “2,” reconsidered. 


Date: December 15, 1988 
File: HQ 220466 DRA-2-02-CO:R:C:E 220466 RB 
Category: Drawback 


REGIONAL CoMMISSIONER OF CUSTOMS 
SouTHWEST REGION 
Houston, Texas 77057 


Re: Internal advice regarding the use requirement in substitution 
manufacturing drawback under 19 U.S.C. 1313(b); C.S.D. 86-11, 
holding “2,” reconsidered. 


Dear Sir: 

This is in reference to your request for internal advice dated 
March 4, 1988, file DRA-1-O:C JWB, asking for a review of Holding 
“2” of Customs Service Decision (C.S.D.) 86-11, which permitted du- 
ty-paid merchandise used in manufacture at a division of one corpo- 
ration (F) to form, or be designated as, a basis for drawback under 
19 U.S.C. 1313(b) in relation to exported articles manufactured by 
another corporation (O), after the latter had acquired this division. 
A review of this issue has also been requested by the Headquarters 
Office of Regulatory Audit, in a memorandum dated April 14, 1988, 
as well as by the Deputy Assistant Regional Commissioner, Regula- 
tory Audit, Northeast Region, in a memorandum dated March 22, 
1988. 
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Issue: 

Under 19 U.S.C. 1313(b), may imported, duty-paid merchandise 
used in manufacture at a division of F corporation be designated as 
a basis for drawback on articles manufactured by O corporation, af- 
ter the latter has acquired this division? 


Law and Analysis: 

The same legal entity (legal person) which uses substituted mer- 
chandise to manufacture or produce the exported articles claimed 
for drawback under 19 U.S.C. 1313(b) must also use in manufacture 
or production the duty-paid merchandise which is designated as the 
basis for the claim. This proposition, which is supported by the 
plain language of the statute as well as by an uninterrupted line of 
administrative precedent, is not in dispute here, C.S.D. 86-11 itself 
indeed acknowledging and accepting this (Vol. 20 Cust. Bull. 597, 
601 (1986)). 

However, C.S.D. 86-11 disposes of this requirement by concluding 
that, as the successor to F’s division, O is considered “legally to be a 
continuation” of F within the domain covered by the successorship 
(ibid.). In other words, under the ruling, O corporation is, to this ex- 
tent, considered to be the same legal person as F corporation. 

Under general principles of corporate law, however, a corporation 
is a separate and distinct legal being (legal person), a proposition 
which has long been endorsed as well for Customs purposes (Mober- 
ly v. United States, 4 Cust. Ct. 91 94-95 (1940) (two corporations 
with same name, same president, same secretary-treasurer, inter- 
locking directorates, and being engaged in the same business, held 
to be separate and distinct entities)). Stated another way, a corpora- 
tion is “a single entity in contemplation of law and, although it may 
have many dapartments of subdivisions, being a corporation, it is 
an indivisible unit” (emphasis added) (Safeco Insurance Company of 
America v. Franklin, 185 F. Supp. 499, 501 (N.D. Ca. 1960)). 

Hence, duty-paid merchandise used in manufacture at F’s divi- 
sion is legally used by F corporation; and, by the same token, arti- 
cles manufactured at this division after its acquisition by O, are 
manufactured by O corporation—two different legal persons. 

Notably, the same result would obtain even in a full-blown corpo- 
rate succession where one corporation, by a process of statutory 
merger, consolidation or other duly authorized legal succession, 
completely takes over another. It is settled law that the corporation 
absorbed in such a merger or consolidation thereby ceases to ex- 
ist—its existence is not, in any way or form, “continued” in the sur- 
viving or resultant corporation which constitutes a different legal 
being altogether (see e.g., United States v. Philadelphia National 
Bank, 374 US. 321, 332 n.7 (1963); Engel v. Teleprompter Corp., 703 
F.2d 127, 131 (5th Cir. 1983); PPG Industries v. Guardian Industries 
Corp., 597 F.2d 1090, 1095-1096 (6th Cir. 1979), cert. den., 444 USS. 
930; Vulcan Materials Co. v. United States, 446 F.2d 690, 694 (5th 
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Cir. 1971), cert. den., 404 U.S. 942; Koppers Coal & Transportation 
Co. v. United States, 107 F.2d 706, 707-708 (8rd Cir. 1939)). Conse- 
quently, the aforementioned statement to the contrary in C.S.D. 
86-11 is revealed as particularly egregious, inasmuch as O corpora- 
tion only purchased one of F’s divisions, and both continued as ex- 
isting and totally independent corporations. 

Although the drawback law should of course be interpreted in a 
manner which effectuates its purpose and policy to promote expor- 
tation and more effective American competition in foreign markets, 
it must, at the same time, be recognized that this purpose and poli- 
cy may properly be achieved only within the framework of the law 
itself and should not induce illogical and strained interpretations of 
the statute (see, e.g., Joseph Schlitz Brewing Co. v. United States, 
181 U.S. 584, 589 (1901)). 

Drawback rights are created and defined by law, in this case, 
§ 1313(b). Under § 1313(b), duty-paid merchandise used by a manu- 
facturer may only be designated as a basis for drawback in relation 
to exported articles which it manufactures. This is the precise na- 
ture of the right to drawback which may legally arise thereunder, 
and this is the right which may be passed to a successor-in-interest 
(see C.S.D. 79-354), a drawback right being a transferable property 
right (ibid.; and see C.S.D. 79-257; 21 Op. Atty. Gen. 255, 257 


(1895)). C.S.D. 79-354 expressly makes it clear in this specific con- 
nection that “[n]o drawback is payable unless a single corporation 
uses both the designated and substituted merchandise related to the 
claim.” 


Holding: 

Under 19 U.S.C. 1313(b), imported, duty-paid merchandise used in 
manufacture by a division of F corporation may not be designated 
as a basis for drawback on articles manufactured by O corporation, 
after the latter has acquired this division. 

Effect on Other Rulings: 

C.S.D. 86-11, Holding “2,” is hereby revoked pursuant to section 
177.9(d\(1), Customs Regulations (19 CFR 177.9(d\(1)), such revoca- 
tion to be effective as to articles claimed for drawback under 
§ 1313(b) which are exported after 30 days from the date of publica- 
tion of this notice in the Customs BULLETIN. 





U.S. CUSTOMS SERVICE 
(C.S.D. 89-13) 


Drawback: Manufacturing or production for drawback purposes. 


Date: January 3, 1989 
File: HQ 220900 DRA-2-01-CO:R:C:E 220900 BC 
Category: Manufacturing for drawback purposes 


Cuier, LIQUIDATION BRANCH 
U.S. Customs SERVICE 
SouTHEAST REGION 

909 S.E. First Avenue 
Miami, Florida 33131-2595 


Re: Your memorandum of September 27, 1988 (DRA-1-0-C:L PTH), 
regarding “manufacturing or production” for drawback purposes. 


Dear Mr. Hi: 

This responds to the above referenced memorandum concerning 
manufacturing for drawback purposes. It is the opinion of this of- 
fice, based on the information available, that no “manufacturing or 
production” for drawback purposes is evident. 


Facts: 


Your office received a general drawback contract submitted 
under TD 83-123, pertaining to situations involving multiple prod- 
ucts and relative values. The drawback claimant imports stand- 
alone food processing machines, such as flourers, applicators, form- 
ers, predusters, batterers, fryers, filters, etc. These are converted in- 
to integrated food processing systems by a connecting procedure, ac- 
cording to the customer’s specifications. In this connecting proce- 
dure, the machines are attached and, to facilitate the attachment, 
parts of the machines are removed. Also, air motors are substituted 
for electric motors to permit cleansing with steam. 

The claimant omitted a description of the connecting process, the 
alleged manufacturing process. Yet, he asserted that this procedure 
is a manufacture for drawback purposes and that the removed parts 
are by-products. Your referenced memorandum rejected these 
assertions. 


Law and Analysis: 

The instant set of facts falls within the category of “assembly” 
cases. Customs has held that assembly is a manufacture for draw- 
back purposes in some situations, depending on the facts and cir- 
cumstances involved. In CSD 80-58, Customs ruled that a “manu- 
facture or production” occurred where imported eyeglass frames 
were fitted with domestic lenses. The ruling referred to the general 
rule that a manufacture or production changes or transforms an ar- 
ticle into a new and different article having a distinctive character 
or use (Anheuser-Busch v. U.S., 207 U.S. 556). The ruling then stat- 
ed the following: “The requirements that a manufactured article 
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have a different character or use are satisfied when an imported ar- 
ticle which is not suited for commercial use is further manufactured 
into one that is suited for commercial use.” (Emphasis added.) An 
eyeglass frame has no commercial use apart from becoming part of 
eyeglasses which have a commercial use. 

A similar case, CSD 79-39, involved the importation of watch 
movements in watch casings, the removal of the movements from 
the casings for testing and adjustment, the return of the movements 
to the casings which were then tested for water resistance, the at- 
tachment of metal bracelets and the boxing of the finished products. 
On the basis of the general rule, Customs ruled that a manufacture 
took place; that is, a new and different article was produced: “The 
end product is a watch, whereas the imported articles were watch 
parts. The watch is a new and different article. It has a specific 
name, character and use different from its component parts unas- 
sembled or only partly assembled.” 

The rule of the prior case, CSD 80-58, would also apply to the 
facts of CSD 79-39. The watch movements and casings, by them- 
selves, prior to manufacture, are not suited for commercial use. Af- 
ter the manufacture, they are suited for commercial use in the form 
of watches. This is essentially what CSD 79-39 proposes when it 
states that the finished product has a specific character and use dif- 
ferent from the unassembled component parts. This also is the 
meaning of the general rule which states that a new and different 
article with a distinctive character and use must emerge. 

All three “rules” involve an examination of the relationship be- 
tween the parts and the finished products. On the facts here, the 
parts are stand-alone, independently functional machines which 
have commercial identities and uses of their own. They could be, 
and may well be, sold as single units. Their identities and uses re- 
main the same after the assembly procedure. The finished products 
perform a function which is essentially the same as that performed 
by the parts individually. It cannot be said that the finished product 
has a specific character and use different from its component parts 
unassembled. All that has changed is the form of the machines. For 
example, what was before a former, a batterer and a fryer is, after 
the assembly, a former, batterer and fryer connected together. The 
United States Court of Customs and Patent Appeals held that a 
change in form alone, where the merchandise before the process is 
the same as that after the process, is not sufficient in some circum- 
stances to evidence a “manufacture or production” for drawback 
purposes. United States v. Samuel Dunkel & Co., 33 CCPA 60, CAD 
317. 

Based on the foregoing, it is our belief that there has not been a 
change or transformation into a new and different article with a 
distinctive character and use. Consequently, there has not been a 
manufacture or production process sufficient to qualify this opera- 
tion for manufacturing drawback. 
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The foregoing addresses the alleged manufacturing process gener- 
ally as an assembly. This pertains to the connecting of the various 
machines together to form an integrated unit. The claimant’s letter 
of June 21, 1988 describes another part of the procedure as the dele- 
tion of output and input conveyors and the substitution of air mo- 
tors for electric motors. These specific activities are in the nature of 
disassembly and repair which, Customs has held, do not constitute 
manufacturing for drawback purposes. (CSD 79-79). Therefore, 
neither the connection (or assembly) nor the specific procedures de- 
scribed above qualify the process in question for manufacturing 
drawback. 

In view of the fact that the machines are altered somewhat from 
their condition upon importation, by the modification and deletions 
required to change their form from stand-alone machines to inte- 
grated machines, it is concluded that same condition drawback 
under 19 U.S.C. 1313(j) is inapplicable. Section 1313(j) requires that 
the imported merchandise not be used in the United States prior to 
exportation in an other than incidental operation (19 U.S.C. 
1313(j)(4)). 

Here, CSD 82-7 is instructional. In that case, television sets had 
to be adjusted prior to exportation, not just tested or cleaned, or 
subjected to any other mere incidental operation. As a consequence 
of the adjustment, the sets exported were not in the same condition 
as when imported, and same condition drawback was inapplicable. 

On the facts of the instant case, it is clear that the machines are 
subjected to more than an incidental operation. Because the ma- 
chines have to be adjusted to accommodate the connecting proce- 
dure, they are no longer in the same condition as when imported. 
Consequently, same conditon drawback is inappropriate. However, 
to the extent that the manufacturer can show that machines are 
not subject to this adjustment, and are thus in the same condition 
upon exportation, same condition drawback is permissible. 

Regarding the parts that are removed from the machines in the 
connecting procedure, same condition drawback is inapplicable be- 
cause these parts were imported as parts of wholes and would pre- 
sumably be exported as components or as parts of different wholes. 
In addition, these parts are not by-products because such products, 
for drawback purposes, must result from a manufacturing process. 
There is no manufacturing here, so there are no by-products. How- 
ever, even assuming arguendo that there is a manufacturing pro- 
cess on these facts, the removed parts would probably not qualify as 
by-products. (CSD 83-5). Therefore, in that scenario, as well as 
under the instant facts, filing a drawback claim under TD 83-123 is 
not appropriate. 
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Holding: 

Where various stand-alone, commercially and functionally inde- 
pendent machines are merely connected together to form a larger 
unit comprised of these machines operating in concert, and where 
the identity and function of these machines remains the same after 
the connecting procedure and the only change produced’ is in the 
form of the machines, there has not been a “manufacture or produc- 
tion” for manufacturing drawback purposes under 19 USC 1313(a) 
and (b), but there has been process sufficient to exceed the limits of 
“incidental operation” under the same condition drawback provi- 
sion of 19 USC 1313()). 


(C.S.D. 89-14) 


Valuation: Dutiability of transportation costs and documentation 
conforming to Treasury Decision 86-56. 


Date: December 12, 1988 
File: HQ 544201 CLA-2 CO:R:CV:V 544201 VLB 
Category: Valuation 


Rosert L. EIsen, Esquire 
CoupERT BROTHERS 

200 Park Avenue 

New York, New York 10166 


Re: Request for prospective ruling on dutiability of transportation 
costs and documentation conforming to Treasury Decision 86-56. 


Dear Mk. EIsEn: 

This is in response to your letter dated May 17, 1988, requesting a 
ruling on a proposed arrangement between (herein- 
after referred to as the “importer’’) and (hereinafter 
referred to as the “seller”), a entity. 


Facts: 


The importer is proposing to purchase women’s wearing apparel 
pursuant to an agreement with the seller. You indicate that the im- 
porter and the seller are “indirectly related” pursuant to 19 U.S.C. 
section 1401la(g\(1)(F). For purposes of this prospective ruling, we 
are assuming that this relationship will not affect the price actually 
paid or payable for the merchandise. 

You explain that initially the seller will subcontract to unrelated 
manufacturers, all of the orders placed by the importer. Later, the 
seller anticipates commencing manufacturing operations and will 
produce the majority of goods ordered by the importer. In both situ- 
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ations, the merchandise will be produced from materials that are 
sourced in countries other than 

You state that the seller will purchase these materials on an f.o.b. 
port of export basis. The importer will pay all ocean freight costs 
and related transportation expenses associated with shipping the 
materials to 

After importation into , the seller will consign the 
materials to the subcontractors. The subcontractors will cut the 
fabric into components, and assemble the components into complet- 
ed garments. The subcontractors will charge the seller a cut-make- 
trim (CMT) price for their labor. 

Under the “Subcontracting Scenario”, the subcontractors will se- 
cure the visaed invoices from the authorities. 

The visaed invoices will reflect the CMT price of the garments. 
Subsequently, the seller will sell the garments to the importer at a 
price that includes (1) the CMT price charged by the subcontractors 
to the seller; (2) the cost of the component materials used to produce 
the merchandise; and (3) the seller’s mark up, which you estimate 
will be 7.5 percent of the total cost in (1) and (2). 

Under the “Manufacturing Scenario”, the seller will secure the 
visaed invoices itself. These invoices which will contain the same 
price as the commercial invoice, will include the costs of the compo- 


nent materials, labor expenses incurred by the seller and the sell- 
er’s profit. In both scenarios, the declared dutiable value will be the 
commercial invoice price plus the value of the transportation costs 
incurred by the importer in shipping the materials to 


Issues: 
(1) Whether the freight costs incurred by the importer in connec- 
tion with transporting the material purchased by the seller to 
are dutiable assists. 
(2) Whether the inconsistency between the price on the visaed in- 
voice, the price on the commercial invoice and the price declared at 
the time of entry are permitted by Treasury Decision 86-56. 


Law and Analysis: 

The first issue involves the dutiable status of freight and related 
transportation costs associated with the shipment of material to the 
seller. The seller will purchase the material but the importer will 
pay the shipping costs. 

You contend that these transportation related costs are dutiable 
assists as defined in TAA #63. In that case, Customs ruled that the 
value of an assist includes not only the cost of the material supplied 
by the importer but also the transportation costs incurred by the 
importer in shipping the material to the place of production. The 
rationale was that the cost of freight and related charges, when 
paid by a seller, are normally charged to the buyer as part of the 
overall price of the merchandise. Therefore, because the seller did 
not pay those charges, it received the material ‘“‘at a reduced cost,” 
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and thus is within the definition of an assist under section 
402(hX 1A) of the Tariff Act of 1930 as amended by the Trade 
Agreements Act of 1979 (TAA). 

We agree that the freight and related transportation expenses as- 
sociated with shipping the materials to for process- 
ing are dutiable assists. Therefore, these amounts must be included 
in the transaction value of the imported merchandise. 

The second issue in the proposed transaction involves discrepan- 
cies between the visaed invoice, the commercial invoice and the 
price declared at the time of entry. As discussed previously, it ap- 
pears that the visaed invoice will contain only the CMT price. The 
commercial invoice will contain the CMT price, the price of the 
fabric and trim items used to assemble the merchandise and the 
seller’s profit. The dutiable value declared at the time of importa- 
tion will include the commercial invoice amount plus the freight 
assist. 

You contend that notwithstanding these discrepancies, the ar- 
rangement complies with Treasury Decision 86-56. In that decision 
and the field instructions implementing the decision, Customs ruled 
that the price contained in the visaed invoice must be the same 
price that is contained in the import documentation unless the im- 
porter provides an adequate explanation for the differences. Cus- 
toms supplied examples of situations where an adequate explana- 
tion would exist. 

You argue that the proposed transaction is covered by Customs 
examples. First, you contend that Example 1 recognizes that dis- 
crepancies between the visaed invoice price and the commercial in- 
voice price arising out of the “Subcontracting Scenario” that you 
propose can be explained adequately for purposes of T.D. 86-56. Sec- 
ond, you claim that Example 2 recognizes that the freight. assist 
that you describe creates a discrepancy between the visaed invoice 
price and the price declared at the time of entry, but also can be ad- 
equately explained. 

We agree that if the documents contain the prices that you have 
described, the price discrepancies can be adequately explained and 
should not be returned to the importer under T.D. 86-56. 

Holding: 

(1) The ocean freight and related transportation charges incurred 
by the buyer in connection with shipping the material to 

are dutiable assists. 

(2) The discrepancies between the visaed invoice, the commercial 
invoice and the declared value of the merchandise can be explained 
adequately for purposes of T.D. 86-56. 
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(C.S.D. 88-15) 


Copyright: Imported main circuit boards for computer found to in- 
fringe the IBM copyright for Keyboard Interface Controller AT 
and subject to seizure and forfeiture pursuant to 17 U.S.C. 602(b) 
and 603(c). 


Date: December 14, 1988 
File: HQ 730487 CPR-3 CO:R:C:V 730487 SO 
Category: Copyright 


District Director oF Customs 

Air TRANSPORTATION DIVISION 

5758 West Century Blud., CST 41 
Los Angeles International Airport 
Los Angeles, California 90045 


Re: Copyright Infringement—Keyboard Interface Controller 
AT—Hg. Issuance No. 85-73, Effective May 23, 1985—IBM Corp. 
Registration No. TX 1-434-858, published Sept. 14, 1984 


Dear Sir: 
Your memorandum of May 22, 1987, requested a Headquarters 
decision pursuant to section 133.43(c\(1), Customs Regulations (19 


CFR 133.43(c)(1)), concerning infringement of the above referenced 
copyright recordation. 


Facts: 

A shipment of 60 pieces, 16 bit AT main boards, manufactured in 
Taiwan, arrived at Los Angeles consigned to Atlantic Computer 
Products, Inc. (Atlantic). The boards were detained by Customs on 
suspicion of copyright infringement of the IBM Keyboard Interface 
Controller AT (No. TX 1-434—858). IBM posted the required surety 
bond and submitted a legal brief in support of their demand that 
the imported merchandise be excluded from entry into the U.S. The 
importer denied infringement, stating that they purchased a Phoe- 
nix Keyboard Encoder BIOS which they believed was legally sold by 
Phoenix Technologies LTD, and, therefore, no copying has taken 
place. They did not feel that 30 percent copying of the keyboard 
code should be a violation. The entire file was sent to Headquarters 
for a decision on the infringement issue. 


Issues: 

Would the main boards imported by Atlantic infringe the copy- 
right of the IBM Corporation for Keyboard Interface Controller AT 
referred to above? 


Law and Analysis: 

The basic test for determining whether there has been an in- 
fringement of a copyright is whether substantial similarity exists 
between two works. The appropriate test for determining whether 
substantial similarity is present is whether an average lay observer 
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would recognize the alleged copy as having been appropriated from 
the copyrighted work, Ideal Toy Corp. v. Fab-Lu Ltd., 360 F.2d 1022 
(1966). The substantial similarity test was developed in order to bar 
a potential infringer from producing a supposedly new and different 
work by deliberately making trivial or insignificant variations in 
specific features of the copyrighted work. 

Two steps are involved in the test for infringement. There must 
be access to the copyrighted work and substantial similarity not on- 
ly of the general ideas but the expression of those ideas as well. The 
Customs Laboratory examined a sample of the imported AT type 
PC motherboard and found that the keyboard controller contains 
33.33 percent ATKBD33 BIOS overall. IBM submitted an analysis 
by the author of the Keyboard Interface Controller for the IBM Per- 
sonal Computer AT. The UNNAMED code resides in a read-only 
memory silicon chip (ROM) and is intended to be “compatible” with 
the IBM Personal Computer AT keyboard. After reviewing that pro- 
gram unassembled, and comparing it with the IBM code unassem- 
bled, the author found that there is an overwhelming similarity be- 
tween the routines of the UNNAMED code and the IBM code. 
Therefore, Customs can only conclude that the UNNAMED code 
was not created independently, but rather major portions of the 
IBM keyboard interface controller code were copied. 

Although the UNNAMED code duplicates the organization of the 
IBM code, some sections of those routines were rearranged. The 
IBM code contains about 773 instructions. A side by side compari- 
son of the instructions contained in the object code and unassem- 
bled source code of the imported article confirms that at least 485 of 
them, or over 62 percent were copied in the UNNAMED code. At 
least 45 percent of the instructions found in IBM’s code were repro- 
duced without any change whatsoever. The UNNAMED code repro- 
duces a large number of IBM code instruction sequences with only 
minor cosmetic changes. In those cases, the UNNAMED code 
changes the operand (i.e., address) of certain individual lines of 
code, but leaves the operation code, the essential part of the instruc- 
tion, intact. 

IBM obtained their copyright registration for the Keyboard Inter- 
face Controller Personal Computer AT on September 5, 1984. It is 
evident that whoever manufactured the motherboards in Taiwan 
had ample opportunity to analyze the copyrighted work. Even with- 
out direct evidence of access to the copyrighted work, the substan- 
tial similarity between the works is so striking as to preclude the 
possibility that the works were arrived at independently. The differ- 
ences noted appear to us to constitute a deliberate attempt to make 
minor variations in the imported item while preserving the same 
functions of the IBM copyrighted program. 

Section 602(b) of the Copyright Law (17 U.S.C. 602(b)) provides 
that, “In a case where the making of the copies or phonorecords 
would have constituted an infringement of copyright if this title 
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had been applicable, their importation is prohibited.” Section 603(c) 
of the Copyright Law (17 U.S.C. 603(c)) provides that, “Articles im- 
ported in violation of the importation prohibitions of this title are 
subject to seizure and forfeiture in the same manner as property 
imported in violation of the Customs revenue laws. Forfeited arti- 
cles shall be destroyed as directed by the Secretary of the Treasury 
or the court, as the case may be; however, the articles may be re- 
turned to the country of export whenever it is shown to the satisfac- 
tion of the Secretary of the Treasury that the importer has no rea- 
sonable grounds for believing that his or her acts constituted a vio- 
lation of law.’} 

Holding: 

We are of the opinion that the imported motherboards have key- 
board controller ROM’s which infringes the rights of the copyright 
owner, and they are subject to seizure and forfeiture (17 U.S.C. 603); 
the motherboards are considered to be transporting computer mer- 
chandise and are subject to seizure and forfeiture under 19 U.S.C. 
1595a(a). However, the district director may allow the return of the 
imported articles to the country of export, whenever he is satisfied 
that the importer had no reasonable grounds for believing that his 
act (of importing the infringing articles) constituted a violation of 
law (19 CFR 133.47). The bond of the copyright owner shall be re- 


turned. Copies of this decision may be furnished to all interested 
parties. 


(C.S.D. 89-16) 


Restricted merchandise: Importation of sales promotion game 
materials. 


Date: November 1, 1988 
File: HQ 731006 RES—10 CO:R:C:V 731006 A 
Category: Restricted merchandise 


Dona.p B. CAMERON, Esq. 

FRANK BRENNAN, CONSULTANT 

Mupce Rose GuTHRIE ALEXANDER & FERDON 

2121 K Street, NW 

Washington, D.C. 20037 

Re: Importation of sales promotion game materials. 
Dear Sirs: 

Your letter of April 22, 1988, and other communication, requests 
reconsideration of Customs Headquarters Ruling Letter 730757 
(November 6, 1987), which concluded that “Home Pride $250,000 
Grocery Lotto Game” bread wrappers and game cards were in viola- 
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tion of the import prohibition against lottery materials, under sec- 
tion 305 of the Tariff Act of 1930 (19 U.S.C. 1305). 


Facts: 

Continental Baking Company (CBC) wishes to import from Cana- 
da a wrapper for its “Home Pride” bread with a promotion advertis- 
ing the product. The wrapper identifies the product and describes 
how prizes of up to $10,000 worth of groceries may be won playing 
an instant win game. A game card is included within a plastic 
pouch in each wrapper and the wrapper also includes information 
on how the game may be played without making a purchase. 

Besides obtaining the game card by purchasing a loaf of bread, 
the “free option” provides that by mailing a request with a stamped 
self-addressed envelope, the same type of game card may be ob- 
tained on the basis of one request per household per day. It is 
claimed that the non-purchase option of entry into the game will be 
widely advertised by radio, television and newspapers. CBC claims 
that during a 1 month promotion period, broadcast media (TV and 
radio) reached an estimated audience of 100 million broadcast im- 
pressions, and the media plan also included 37 million colored ad- 
vertisements inserted in daily newspapers in the promotional area. 
Samples of a television videocassette and a newspaper insert were 
included in the CBC submissions. 

The “Home Pride $250,000 Grocery Lotto Game” has been ongo- 
ing in the United States using all domestic materials. CBC reports 
that from January 19, 1987, through April 15, 1987, approximately 
23.5 million game cards were utilized in the promotion, less produc- 
tion losses, scrap and the like and there were 36,608 mail-in re- 
quests from non-purchasers. 

CBC alleges that the promotion scheme in question comports with 
other similar games and has not been challenged as being a lottery 
by either State or Federal agencies other than the Customs Service. 

An earlier attempt at importing the bread wrappers and game 
cards was considered by Customs to be in violation of section 305 
and that position was upheld in Headquarters Internal Advice Deci- 
sion 57/87, dated November 6, 1987, on the basis that all three ele- 
ments of a “lottery” were present, namely a prize, consideration 
and chance. Reconsideration of that Decision has been requested, 
with a primary focus on the element of “consideration.” 


Issue: 

Do wrappers (and game cards) explaining and used in the 
“HOME PRIDE $250,000 LOTTO GAME” come within the import 
prohibition of 19 U.S.C. 1305? 


Law and Analysis: 

Section 305 of the Tariff Act (19 U.S.C. 1305) prohibits the impor- 
tation of lottery tickets, printed matter that may be used as lottery 
tickets, or advertisements of lotteries. The courts have held that the 
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three elements essential to constitute a lottery are a prize, a consid- 
eration, and a chance. United States v. 83 Cases of Merchandise La- 
beled “Honest John”, D.C. Maryland (1939), 29 F. Supp. 912, citing 
Horner v. United States, 147 U.S. 449, 13 Sup. Ct. 409 (1893). The 
Customs Service has also adopted that definition. See, for example, 
Headquarters Rulings Letters 724314 (October 2, 1984), 730107 
(February 24, 1987), 730161 (February 24, 1987). 

CBC cites a memorandum and order of the Federal Communica- 
tions Commission (F.C.C. 73-1260 adopted November 28, 1973) for 
the proposition that the “Home Pride Lotto” game involves no di- 
rect or indirect flow-through of payment to the promoter of the 
game. Even if the non-purchaser participant goes to the place of 
sale of the bread and uses stamps, envelopes and stationery for a 
write-in request, it is argued that this does not constitute legal “con- 
sideration” for playing the game. See Garden City Chamber of Com- 
merce v. Warner, 100 F. Supp. 769 (E.D.N.Y.). In support of the posi- 
tion that non-purchasers are not unreasonably disadvantaged 
where there is a legitimate non-purchase alternative, CBC refers to 
decision letters from the F.C.C.’s Chief, Complaints and Investiga- 
tions Branch, dated December 22, 1987, and the U.S. Postal Service, 
dated May 1, 1980. 

Responding to CBC’s parent corporation, the Postal Service’s Con- 
sumer Protection Division, replied in a letter dated March 4, 1988, 
that in forming an opinion on whether a free-entry alternative to 
consideration were genuine, it would look for evidence showing that 
it: 

(1) is free 

(2) is readily practicable 

(3) gives nonpaying entrants the same opportunity to win 

(4) is viable throughout the entire period that entry is available 
(5) is effectively communicated 


A staff member of the Federal Trade Commission’s Division of 
Marketing Practices gave verbal concurrence that the five Postal 
Service principles were reasonable and approximated the practice 
of the FTC when it was relevant to determine the existence of a 
lottery. 

While the Customs Service will do its own analysis of the inter- 
pretation and application of section 305 of the Tariff Act, it is recog- 
nized that a uniform national policy is desirable, when appropriate. 
Headquarters Ruling Letter 709664. 

Examination of the bread wrapper and newspaper inserts dis- 
closes that the phrase “NO PURCHASE NECESSARY” appears in 
a prominent and reasonable location followed by an explanation of 
how to obtain the game piece and Official Rules. The television 
videocassette sample also gives notice of the availability of entrance 
for non-purchasers. 

The non-purchase entrance into the “Home Pride Lotto” game in- 
volves no purchase from, or other payment to, a sponsor and is not 
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so costly compared to the product or otherwise onerous as to deter 
potential entrants from employing it. Non-purchasers may win the 
same prizes as purchasers and one game piece per household per 
day provides substantially the same eligibility. Non-purchase entry 
is available throughout the entire period that is available for entry 
via payment. While a separate point-of-purchase notice might even 
better enhance the message of free entry, it appears that CBC has 
made a reasonable and considerable effort at giving effective 
communication. 


Holding: 

It is the opinion of this office that Continental Baking Company 
has established that its “HOME PRIDE $250,000 Grocery Lotto 
Game” lacks the element of “consideration” within the meaning of 
section 305 of the Tariff Act (19 U.S.C. 1305) and thus, bread wrap- 
pers and game cards used in connection with the sales promotion 
program for Home Pride bread may be imported. Headquarters Rul- 
ing Letter 730757 (November 6, 1987), is reversed accordingly. 


(C.S.D. 89-17) 


Trademark: Reference to compatibility with recorded 
“NINTENDO” trademark is not violative of 15 U.S.C. 1124 or 19 
U.S.C. 1526. 


Date: December 9, 1988 
File: TMK-3 CO:R:C:V 731514 A 


District Director or Customs 
300 So. Ferry Street 
Terminal Island, CA 90731 


Attention: Barry Goldstein, senior import specialist. 
Re: Trademarks “NINTENDO” and “NINTENDO ENTERTAIN- 


MENT SYSTEM”—references on packages for articles not made by 
trademark owner. 


Dear Sir: 

This is in reply to your inquiry about guidance for the treatment 
of boxes bearing trademarks recorded for import protection but not 
applied by the Customs recordant. 

Fucts: 

The trademarks “NINTENDO” (Headquarters Issuance 83-284, 
Reg. No. 1,213,822) and “NINTENDO ENTERTAINMENT SYS- 
TEM” (Headquarters Issuance 88-280, Reg. No. 1,440,706), for elec- 
tronic games and equipment, are recorded for Customs protection 
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against the importation of articles bearing confusingly similar or 
counterfeit marks. 

The sample packaging submitted is a box measuring approxi- 
mately 7” by 4 3/4” by 3 3/4”, designed to hold a “STARMASTER” 
joystick for controlling a video game. The word “NINTENDO” ap- 
pears at least once on every side and top panel of the box, in the fol- 
lowing manner: 


FOR NINTENDO (R) 

FOR USE WITH NINTENDO ENTERTAINMENT SYSTEM 
NINTENDO (R) COMPATIBLE JOYSTICK 

FOR NINTENDO (R) ENTERTAINMENT SYSTEM 
COMPATIBLE WITH NINTENDO (R) ENTERTAINMENT 
SYSTEM 

“Nintendo and Kraft are registered trademarks of Nintendo of 
America, Inc. and Kraft Systems Inc. respectively.” 


In no instance is “NINTENDO” used in a predominant fashion, 
and it is often in proximity to “KRAFT” or “STARMASTER’” which 
appear in type two or three times larger than “NINTENDO.” Other 
functional attributes of the joystick also appear in equal size type 
and along with the reference to “NINTENDO,” such as: “POSITIVE 
RESPONSE,” “GRIP HANDLE” and “RUBBER SUCTION CUP 
BASE.” A picture of the joystick on each side of the package shows 
it bearing the word “STARMASTER.” 


Issue: 

Would use of “NINTENDO” on the package for the 
“STARMASTER” video game joystick, to indicate its compatibility 
with the “NINTENDO ENTERTAINMENT SYSTEM,” violate 15 
U.S.C. 1124 or 19 U.S.C. 1526 as those statutes relate to Customs 
import protection for recorded “NINTENDO” trademarks. 


Law and Analysis: 

Title 15, U.S. Code, section 1124, denies entry to articles bearing 
marks copying or simulating registered trademarks recorded with 
Customs for import protection, pursuant to Part 133, Customs Regu- 
lations (19 CFR Part 133). Title 19, U.S. Code, section 1526, prohib- 
its importation of articles bearing unauthorized (“gray market’) 
trademarks or counterfeits of trademarks recorded with Customs. 

The test for infringement is whether use of the questioned trade- 
mark is likely to cause confusion, or to cause mistake, or to deceive. 
A “counterfeit trademark” is a spurious (unauthorized) trademark 
which is identical with, or substantially indistinguishable from, a 
registered trademark. (19 CFR 133.23a(a)). 

Generally, a competitor may not use another’s trademark to sell 
its products without permission. A competitor can, however, use an- 
other’s registered trademark to describe aspects of its own goods but 
not to create confusion as to the origin of the product. Selchow & 
Righter Co. v. Decipher, Inc., 598 F. Supp. 1489 (1984). Use of anoth- 
er’s trademark may not infringe, so long as misrepresentations are 
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not made. Cuisinarts, Inc. v. Robot-Coupe International Corp., 580 F. 
Supp. 634, 637 (1984). A manufacturer was found not to have in- 
fringed a trademark by including on the package for its dolls the 
phrase “Play With * * * Masters of the Universe and Other 5 1/2” 
Action Figures.” The court noted that the phrase was intended to 
describe to purchasers a use of the doll, and was not a bad faith ef- 
fort to deceive purchasers as to the origin of the doll. Mattel, Inc. v. 
Azrak-Hamway International, Inc., 724 F. 2d 357, 361(2d Cir. 1983). 
Those cases also deal with words and phrases such as “fits,” “to fit” 
or “for use with.” 

The words and phrases on the package in question make it clear 
that the “STARMASTER” joystick is compatible for use with the 
“NINTENDO ENTERTAINMENT SYSTEM.” This analysis is con- 
sistent with Headquarters Ruling Letter HQ 731762 (September 27, 
1988), copy attached, which also dealt with references to 
“NINTENDO” on a “PLACO TOYS VIDEO SHOOTER.” 


Holding: 

The imported boxes containing KRAFT’S “STARMASTER” joys- 
tick, bearing the above-described words and phrases, to indicate 
that it is compatible with the “NINTENDO ENTERTAINMENT 
SYSTEM, do not overstep the permissible bounds of describing as- 


pects of an article to be used with “NINTENDO” products. The box- 
es may be imported in unlimited quantities without restriction. 





U.S. Customs Service 


General Notice 


19 CFR Part 152 


DUTIABILITY OF QUOTA CHARGES; SOLICITATION OF 
COMMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of comment period. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning 
the dutiability of quota charges. Customs proposed, in a notice pub- 
lished in the Federal Register (53 FR 46626) on November 18, 1988, 
that all quota charges paid as a prerequisite to the exportation of 
foreign merchandise to the U.S. will be dutiable, regardless of to 
whom they are paid. Comments were invited from the public on this 
proposal. Comments were to be received on or before January 17, 
1989. A request has been received to extend the period of time for 
comments an additional 30 days. In view of the complexity of the is- 
sues involved, the request is being granted. 


DATE: Comments will now be accepted if received on or before Feb- 
ruary 17, 1989. 


ADDRESS: Comments should be submitted to and may be inspected 
at the Regulations and Disclosure Law Branch, Room 2119, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 

All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), between 9:00 
a.m. and 4:30 p.m. on normal business days, at the address above. 
FOR FURTHER INFORMATION CONTACT: Thomas L. Lobred, 
Commercial Rulings Division (202-566-2938). 

Dated: January 13, 1989. 

R. Rosertig, 
Acting Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, January 24, 1989 (54 FR 3443)] 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 122 
OVERFLIGHT EXEMPTIONS FOR PRIVATE AIRCRAFT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations concerning the overflight exemption program for private 
aircraft. If exempted, private aircraft arriving in the U.S. from for- 
eign countries in the Western Hemisphere south of the U.S. may 
overfly a Customs designated airport along the southern U.S. bor- 
der and proceed to another, typically more interior, airport where 
Customs inspectional services are available. T.D. 87-42, published 
in the Federal Register on March 30, 1987 (52 FR 10047), set forth 
interim regulations in section 6.14(f), Customs Regulations (19 CFR 
6.14(f)), modifying the overflight exemption program by creating 
more stringent procedures. Those interim regulations were drafted 
to close a loophole in narcotic interdiction efforts involving a large 
volume of air traffic traveling from the direction of narcotic source 
countries. The interim regulations have not yet been finalized. This 
document proposes to amend the interim regulations by providing 
for a fingerprint requirement as part of the application proceeds for 
all usual and anticipated pilots and crewmembers seeking over- 
flight exemptions for flights that do not involve air ambulance oper- 
ations or the non-emergency transport of persons seeking medical 
treatment in the U.S. If adopted, this amendment will allow Cus- 
toms to conduct more thorough background investigations on appli- 
cants and thus better provide control over air traffic arriving from 
the direction of countries that are major sources of illegal drugs. 


DATE: Comments must be received on or before March 27, 1989. 


ADDRESS: Written comments (preferably in triplicate) must be 
submitted to and may be inspected at the Regulations and Disclo- 
sure Law Branch, Room 2119, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20029. Comments relating to 
the information collection aspects of the proposal should be ad- 
dressed to Customs, as noted above, and also to the Office of Infor- 
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mation and Regulatory Affairs, Attention: Desk Officer for U.S. 
Customs Service, Office of Management and Budget, Washington, 
D.C. 20503. 


FOR FURTHER INFORMATION CONTACT: Glenn Ross, Office of 
Passenger Enforcement and Facilitation (202-566-5607). 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 


As part of Customs effort to combat the problem of drug smug- 
gling by air, in 1975 the Customs Regulations were amended to add 
a new §6.14 (19 CFR 6.14), that provides in part that private air- 
craft arriving in the U.S. via the U.S.-Mexican border must provide 
a notice of intended arrival with Customs (T.D. 75-201, 40 FR 
33203). The section further provided that these private aircraft 
must land at any one of the designated airports near the U.S.-Mexi- 
can border, Gulf Coast, or Florida coast areas. The purpose of this 
regulation was to provide Customs with increased enforcement effi- 
ciency by providing tight control over air traffic arriving from the 
direction of countries that are major sources of illegal drugs des- 
tined for the U.S. 

Section 6.14 provided, however, for exemptions under certain cir- 
cumstances from the requirement of landing at one of the designat- 
ed airports. These exemptions, called overflight exemptions, allow 
private aircraft arriving in the U.S. from foreign countries in the 
Western Hemisphere south of the U.S. to overfly a Customs-desig- 
nated airport along the southern border and proceed to another, 
typically more interior, airport where Customs inspectional services 
are available if Customs approves of the application to do so. 

In our diligence to fight the national epidemic of illegal drugs, 
Customs recently concluded that the overflight exemption program 
constituted a loophole in our drug interdiction program, allowing 
smugglers to engage in “touch and go” or air drop smuggling of ille- 
gal drugs and contraband. “Touch and go” smuggling involves air- 
craft crossing the U.S. border and landing and quickly unloading il- 
legal drugs or contraband before flying to the airport at which they 
report for inspection. Air drop smuggling involves flying very low 
over some point between the border and the airport at which they 
will report for inspection, pushing illegal drugs or contraband out of 
the aircraft to be retrieved on the ground, and continuing on to the 
airport. Accordingly, Customs published in the Federal Register (52 
FR 10047), on March 30, 1987, Treasury Decision 87-42, that set 
forth interim regulations modifying the overflight exemption pro- 
gram, making it more stringent. The interim regulations, which al- 
low only U.S. based companies or individuals to apply for overflight 
exemptions and require individual applications from each pilot or 
crewmember intended to participate in an overflight, have not yet 
been finalized. Treasury Decision 88-12, published in the Federal 
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Register on March 22, 1988 (53 FR 9285), which revised the Cus- 
toms Regulations relating to air commerce, removed § 6.14(f), and 
set forth the interim regulation in a new § 122.25. 

While the interim regulations have been in effect, Customs has 
determined that requiring the fingerprints of those seeking over- 
flight exemptions would improve the overflight exemption program. 
Customs ability to investigate the background of all overflight ap- 
plicants would be greatly enhanced by requiring fingerprints of ap- 
plicants as part of the application process. Accordingly, Customs is 
proposing that § 122.25, Customs Regulations be amended to state 
that except for flights involving air ambulance operations and the 
non-emergency transport of persons seeking medical treatment, all 
usual and anticipated pilots and crewmembers on flights applying 
for overflight exemptions must submit fingerprints. Fingerprinting 
of applicants will give Customs another tool by which to check the 
background of applicants and thereby prevent smuggling. 

Customs believes that the increasing use of general aviation air- 
craft to smuggle narcotics warrants that this fingerprinting require- 
ment be instituted. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) timely submitted. Com- 
ments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4) and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on normal business days be- 
tween the hours of 9:00 a.m. to 4:30 p.m. at the Regulations and Dis- 
closure Law Branch, Customs Service Headquarters, Room 2119, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


EXECUTIVE OrDER 12291 


This document does not meet the criteria of a “major rule” as de- 
fined in § 1(b) of E.O. 12291. Accordingly, a regulatory impact anal- 
ysis is not required. 


REGULATORY FLexipitiry Act 


Under the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified, that if adopted, this proposed amendment 
will not have a significant economic impact on a substantial num- 
ber of small entities. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and 
Budget for review in accordance with the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3504(h)). Comments on the collection of informa- 
tion should be sent to the Office of Information and Regulatory Af- 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 5, FEBRUARY 1, 1989 


fairs, Office of Management and Budget, Washington, D.C. 20503, 
Attention: Desk Officer for U.S. Customs Service, with copies to 
Customs at the address previously specified. 

The collection of information in this regulation is in section 
122.25(c\5), Customs Regulations (19 CFR 122.25(c)\(5)). This infor- 
mation is required by Customs as a means of controlling the use of 
general aviation aircraft to smuggle narcotics from countries south 
of the U.S. The information will be used to enable Customs to per- 
form more thorough background investigations of those seeking 
overflight exemptions. The likely respondents are individuals or 
households, business or other for-profit institutions or small busi- 
nesses or organizations. 


Estimated total annual arrival reporting and/or recordkeeping bur- 
den: 750 hours. 

Estimated average annual burden per respondent and/or 
recordkeeper: 2 hours. 

Estimated number of respondents: 375. 

Estimated annual frequency of responses: 4. 


Lists or SuBJEcT IN 19 CFR Part 122 


Customs duties and inspection, Imports, Air Carrier, Aircraft, 
Airports. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Part 122, Customs Regulations (19 CFR 
Part 122) as set forth below. 


PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 122 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen Hdnote 11), 1624; 
49 U.S.C. 1509. 


2. It is proposed to amend § 122.25(c)(5) to read as follows: 
§ 122.25 Exemption from special landing requirements. 


* * * * * * * 


(c) Content of request. * * * 

(5) Individual signed applications and fingerprints from each usu- 
al or anticipated pilot or crewmember for aircraft for which an 
overflight exemption is sought except for flights involving air ambu- 
lance operations and the non-emergency transport of persons seek- 
ing medical treatment. Applications must state name, address, So- 
cial Security number, Federal Aviation Administration certificate 
number, and place and date of birth. Fingerprints must be submit- 
ted on Standard From 87; 


* * * * x * * 
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DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: October 18, 1988. 
JouN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 24, 1989 (54 FR 3490)] 


19 CFR Parts 141, 143, 145 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS CHANG- 
ING THE MAXIMUM AMOUNT FOR INFORMAL ENTRIES 
TO $1250 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: Under current Customs Regulations, a shipment must 
generally be valued at $1000 or less to qualify for informal entry 
procedures. This document amends various parts of the Customs 
Regulations to raise the $1000 ceiling to $1250. 

Public Law 98-573, dated October 30, 1984, amended 19 U.S.C. 
1498(a)(1) by granting the Secretary of the Treasury the authority 
to increase the informal entry limit from $250 to $1250. When the 
Customs Service originally implemented the statutory change in 
1985, it decided to set the maximum for informal entry at $1000, re- 
serving the option to raise the limit to the statutory maximum at a 
subsequent time. Customs has now determined that in order to 
devote its resources to higher priority, higher valued shipments, it 
is appropriate to raise the limit for informal entry to the statutory 
maximum. 


DATE: Comments must be received on or before March 27, 1989. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations and Disclosure Law Branch, Cus- 
toms Service Headquarters, 1301 Constitution Ave., NW., Room 
2119, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, 
Chief, Entry Rulings Branch (202) 566-5856 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


All merchandise which is imported into the customs territory of 
the United States is subject to entry and clearance procedures. Sec- 
tion 484(a), Tariff Act of 1930, (19 USC 1484(a)), provides that the 
consignee of imported merchandise or his agent shall make entry 
by filing such documentation as is necessary to enable the Customs 
officer to determine whether the merchandise may be released from 
Customs custody and to ascertain properly the duties on the mer- 
chandise as well as whether other legal requirements are met. Part 
142, Customs Regulations (19 CFR Part 142), implements § 484, and 
prescribes procedures applicable to most Customs entry transac- 
tions. These procedures, known as formal entry procedures, general- 
ly require the filing of Customs forms as well as commercial docu- 
ments pertaining to the transaction. 

Section 498, Tariff Act of 1930 (19 U.S.C. 1498), as originally en- 
acted, authorized the Secretary to prescribe rules and regulations 
for, among other things, the declaration and entry of shipments the 
aggregate value of which did not exceed $250. Regulations setting 
forth procedures for such shipments were issued in Subpart C of 
Part 143, Customs Regulations (19 CFR Part 143, Subpart C), enti- 
tled “Informal Entries”. Informal entry procedures are less burden- 
some than their formal counterparts. For example, with the assent 
of the district director of Customs, merchandise eligible for informal 
entry may be entered simply by means of a commercial invoice 
which contains a signed declaration by the importer. 

Section 206 of Public Law 98-573, dated October 30, 1984, 
amended § 498 by granting, with certain exceptions, the Secretary 
of the Treasury the authority to raise to $1250 the maximum 
amount for informal entry status. On July 23, 1985, Customs pub- 
lished a number of conforming amendments in the Federal Register 
(50 FR 29949), including one raising the limit for which informal 
entries could be filed. However, Customs raised the limit to only 
$1000 and preserved the option of raising the ceiling further until 
after it could evaluate the operational effect of this increase. 

On December 16, 1987, Customs published a proposal in the Fed- 
eral Register (52 FR 47729), to change the procedures for the clear- 
ance of cargo carried by express consignment operators or carriers. 
One purpose of this proposal was to provide more expedited clear- 
ance procedures for the processing of such cargo. In this document 
we proposed to increase from $1000 to $1250 the ceiling for which 
informal entry procedures could be used for cargo carried by ex- 
press consignment operators or carriers. 

After examining the comments received in response to the De- 
cember 16, 1987, notice, and upon further evaluation of the opera- 
tional benefits of raising the informal entry limits, Customs now 
deems it appropriate to increase the maximum amount for informal 
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entry eligibility to $1250 for all transactions to which the $1000 
limit applied. Customs experience indicates that the revenue col- 
lected on informal entries is very small. Customs believes that in- 
creasing the ceiling to $1250 will allow Customs Service personnel 
to focus their attention on higher valued commercial transactions, 
which tend to be more import sensitive. In addition, this change 
will lessen the burden on importers by allowing them to file infor- 
mal entries for an additional group of transactions. 


PROPOSAL 


In order to make the less burdensome informal entry procedures 
available for a greater number of import transactions, Customs pro- 
poses to amend various sections of the regulations to conform them 
to the statutory limit for informal entries. 


CoMMENTS 


Before adopting the proposed regulations, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m., at the Regulations 
and Disclosure Law Branch, Room 2119, Customs Headquarters, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


REGULATORY FLexipiuiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.) it is certified that, if adopted, the proposed 
amendment will not have a significant impact on a substantial 
number of small entities. Accordingly, it is not subject to the regula- 
tory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


DraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other offices participated in its 
development. 


List oF SUBJECTS 


19 CFR Part 141 
Imports. 
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19 CFR Part 143 
Imports. 


19 CFR Part 145 
Postal Service. 
ProposeD AMENDMENTS 
It is proposed to amend Parts 141, 143, and 145 (19 CFR Parts 
141, 143, and 145) as set forth below. 
PART 141—ENTRY OF MERCHANDISE 


1. The general authority citation for Part 141 and the specific au- 
thority for the affected subpart continue to read as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


Subpart F also issued under 19 U.S.C. 1481. 
2. It is proposed to amend § 141.82(d) by removing “$1000” and in- 
serting in its place “$1250”. 


PART 143—CONSUMPTION APPRAISEMENT AND INFORMAL 
ENTRIES 


1. The general authority citation for Part 143 remains as follows: 


Authority: 19 U.S.C. 66, 1481, 1484, 1498, 1624. 


2. It is proposed to amend § 143.21, paragraphs (a), (b), (c), (f), (g) 
and (1), by removing “$1000” and inserting in its place “$1250”. 

3. It is proposed to amend § 143.22 by removing “$1000” and in- 
serting in its place, “$1250”. 

4. It is proposed to amend § 143.23(d) by removing “$1000” and in- 
serting in its place “$1250”. 

5. It is proposed to amend the introductory text and paragraph (a) 
of § 143.29 by removing “$1000” and inserting in its place “$1250”. 


PART 145—MAIL IMPORTATIONS 


1. The general authority citation for Part 145 and the specific au- 
thority for the affected sections continue to read as follows: 


Authority: 19 U.S.C. 66, 1202, 1624. 


§ 145.12 also issued under 19 U.S.C. 1315, 1484, 1498; 
§ 145.35 also issued under 19 U.S.C. 1498. 


2. It is proposed to amend § 145.12, paragraphs (a)(2), (a)(3), (b) 
and (c) by removing “$1000” and inserting in its place “$1250”. 

3. It is proposed to amend § 145.35 by removing “$1000” and in- 
serting in its place “$1250”. 
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4. It is proposed to amend § 145.41 by removing “$1000” and in- 
serting in its place “$1250”. 
WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: January 12, 1989. 
GERALD HILSHER, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 24, 1989 (54 FR 3492)] 








U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 88-1104) 


BASF WYanporte CorpP., PLAINTIFF-APPELLEE v. UNITED STATES, 
DEFENDANT-APPELLANT 


James S. O’Kelly, Barnes, Richardson & Colburn, of New York, New York, argued 
for plaintiff-appellee. 

Michael P. Maxwell, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for defendant-appellee. With him on the brief were 
John R. Bolton, Assistant Attorney General, David M. Cohen, Director and Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge Restanl. 


(Decided August 31, 1988) 


Before BissELL, Circuit Judge, SKELTON, Senior Circuit Judge, and 
ARCHER, Circuit Judge. 


ArcHER, Circuit Judge. 

The United States (government) appeals from the judgment of the 
United States Court of International Trade in BASF Wyandotte 
Corp. v. United States, 674 F. Supp. 1477 (CIT 1987) (Restani, J.), 
holding that the United States Customs Service erred in classifying 
Bafixan liquid (“Bafixans”) imported from 1979 to 1981 as “dyes.” 
We affirm. 

The provision covering dyes was initially found at item 406.50 of 
the Tariff Schedules of the United States (TSUS) and after 1981 was 
found at item 409.90-92, TSUS. 

Item 406.50, TSUS (1980) reads: 

Colors, dyes and stains (except toner), whether soluble or not in 
water, obtained, derived, or manufactured in whole or in part 
ree 7 product provided for in subpart A or B of this part 
pa ; 


Part 1 of Schedule 4 of TSUS is entitled “BENZENOID CHEMI- 
CALS AND PRODUCTS.” Subparts A and B are entitled respective- 
ly “Organic Chemical Crudes” and “Industrial Inorganic Chemi- 
cals.” The Court of International Trade found, and the parties do 
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not dispute, that Bafixans are derived from products described in 
one of the relevant subparts of part 1. Item 409.90-92 includes the 
above quoted language, and the additional words: 


Other: 


409.90 Products provided for in the Chemical Appendix to 
the Tariff Schedules. 
409.92 Other. 


The trial court found that Bafixans are not dyes and may not be 
classified under either item 406.50 or items 409.90-92, but rather 
that they are inks and should be classified under item 474.26 in 
TSUS Schedule 4, Part 9. 674 F. Supp. at 1481-82. Headnote 1 to 
Part 9 explains that products classifiable under both Parts 1 and 9 
should be classified under Part 1 except for “inks.” 

The Court of International Trade found that “Bafixans consist of 
highly concentrated coloring agents, dispersing agents which also 
serve as binders, other chemicals (such as preservatives), and 
water.” 674 F. Supp. at 1480. According to the trial court, and ap- 
parently not contested by the government, inks contain colorants, 
binders and solvents. Jd.; see Corporacion Sublistatica, S.A. v. Unit- 
ed States, 511 F. Supp. 805, 808-09 (CIT 1981). The trial court found 
the most persuasive testimony was that of Mr. Harvey George, Di- 
rector of the Gravure Technical Association, who testified that 
“Bafixans contain all of the components of ink and function as ink 
would in a press designed to print with ink.” 674 F. Supp. at 1480. 
The trial court also found that “Bafixans are designed for and are 
sold to companies who print transfer paper with the Bafixans.” Id. 
The trial court’s findings, including its finding that Bafixans meet 
the “relevant industry definition of ink and perform as inks do,” id. 
at 1481, cannot be said to be clearly erroneous. See Childcraft Educ. 
Corp. v. United States, 742 F.2d 1413, 1414, 2 Fed. Cir. (T) 121, 122 
(1984) (trial court’s findings of fact will not be overturned unless 
clearly erroneous). 

The government on appeal argues that Bafixans are “more than” 
or “other than” inks. It says that “Bafixans are not used by the 
printing industry, but by the textile industry” and that “the print- 
ing industry does not purchase Bafixans—they are sold to the tex- 
tile industry.” We are not persuaded by these arguments. If Bafix- 
ans fit the definition of inks they must be classified as such. While 
the use of a product may be considered in determining the classifi- 
cation of that article, see United States v. Quon Quon Company, 46 
CCPA 70, 72 (1959), little weight should be placed on the industry 
using the item. The pertinent consideration is not who the user of 
the product is. 

The government also argues that Bafixans should be classified as 
dyes because the end use is as a dye and not as an ink. This argu- 
ment is not persuasive. The trial court found that “Bafixans are de- 
signed for and are sold to companies who print transfer paper with 
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the Bafixans. The transfer paper is used in a subsequent heat trans- 
fer process whereby the coloring in the Bafixans gasifies (sublimes) 
and is imparted to textiles.” 674 F. Supp. at 1480. Thus the use of 
the imported article is printing transfer paper. Although the 
printed transfer paper is used for dyeing, that is not the same arti- 
cle that was imported. The later use in the textile industry of the 
imported article in combination is too attenuated in view of the oth- 
er evidence of record to be persuasive for customs classification 
purposes. 

The government also contends that Bafixans are classifiable as 
dyes because the President exercised authority delegated to him by 
Section 225 the Trade Agreements Act of 1979, Pub. L. No. 96-39, 
1979 U.S. Code Cong. & Admin. News (93 Stat.) 144, 235 (1979), 
(Act) to modify the tariff schedules in Presidential Proclamation 
No. 4768, 45 Fed. Reg. 45,135 (1980), reprinted in 1980 U.S. Code 
Cong. & Admin. News (93 Stat.) 7434. Specifically, the President 
modified item 409.90 to include “[p]roducts provided for in the 
Chemical Appendix to the Tariff Schedules.” 45 Fed. Reg. at 45,165; 
1980 U.S. Code Cong. & Admin. News at 7488. 

This Chemical Appendix contains several Bafixans. 45 Fed. Reg. 
at 45,198; 1980 U.S. Code Cong. & Admin. News at 7553. The Ap- 
pendix, however, merely lists all the relevant chemicals, some 
11,000 chemicals and chemical products, that were imported into 
the United States before 1978 or produced here prior to May 1, 
1978. We agree with the trial court that there is no indication in 
the legislation and legislative history, or in the Presidential Procla- 
mation and Annex II thereto which contains the Chemical Appen- 
dix, that the issuance of the Appendix was intended to affect the 
principles governing classification. Thus the listing of certain Bafix- 
ans in the Appendix was based on their previous classification by 
Customs under item 406.50, and not because of any decision that 
they were properly so classified as dyes. 

Accordingly, because Bafixans were found to be inks, not dyes, by 
the trial court, they were improperly classified under items 406.50 
or 409.90-92, TSUS. The decision of the Court of International 
Trade is 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 88-168) 
Azteca MILLING Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 83-08-01137 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified ten entries of imported prepared corn flour prod- 
ucts under item 182.30, TSUS, as modified by T.D. 68/9 and assessed a duty of 2.5 
percent ad valorem. Plaintiff contests the classification, and claims that the mer- 
chandise was entitled to duty-free entry under item A182.30, TSUS, in accordance 
with the Generalized System of Preferences. 

Held: Plaintiff has failed to rebut the presumption of correctness that attaches to 
the government’s classification. The imported merchandise was properly classified 
under item 182.30, TSUS, and accordingly, is not entitled to duty-free entry. 


[Judgment for defendant; action dismissed.] 
(Dated December 20, 1988) 


Sheldon & Mak, (Steve B. Lehat), for plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Michael P. Maxwell at trial and Al J. Dan- 
iels, Jr. on the brief), for defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of ten entries 
of certain prepared corn flour products imported from Mexico. The 
Customs Service classified the merchandise as “[clereal breakfast 
foods and similar cereal preparations, by whatever name known, 
processed further than milling,” under item 182.30 of the Tariff 
Schedules of the United States (TSUS), as modified by T.D. 68/9, 
and assessed duty at 2.5 percent ad valorem. 

Plaintiff protests the classification and claims that the merchan- 
dise was entitled to entry free of duty under item A182.30, TSUS, as 
modified, pursuant to General Headnote 3(c\ii), TSUS, under the 
Generalized System of Preferences (GSP). 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 5, FEBRUARY 1, 1989 


The pertinent tariff provisions provide as follows: 
Classified under: 
Schedule 1, Part 15, Subpart B: 


182.30 Cereal breakfast foods and similar cereal 
preparations, by whatever name known, processed 
Peeaied Ghmat Wate §. «o.oo oe ventas ons 2.5%ad val. 
Claimed under: 
*A182.30 Cereal breakfast foods and similar cereal 
preparations, by whatever name known, processed 
further than milling 


Under the GSP provision, a designated product may enter the 
United States duty-free from a beneficiary developing country 
(BDC): 

[i]f the sum of (A) the cost or value of the materials produced in 
the beneficiary developing country * * * plus (B) the direct 
costs of processing operations performed in such beneficiary de- 
veloping country * * * is not less than 35 percent of the ap- 
praised value of such article at the time of its entry into the 
customs territory of the United States. 


19 U.S.C. § 2463(b)(2); See General Headnote 3(c\ii), TSUS (1982). 
Pursuant to the authority conferred upon the Secretary of the Trea- 
sury to “prescribe such regulations as may be necessary to carry 
out this subsection,” 19 U.S.C. § 2463(b\(2), the Customs Service 
promulgated 19 C.F.R. § 10.177(a) which provides in part: 


(a) “Produced in the beneficiary developing country” defined. 
For purposes of §§ 10.171 through 10.178, the words “produced 
in the beneficiary developing country” refer to the constituent 
materials of which the eligible article is composed which are 
either: 

(1) Wholly the growth, product, or manufacture of the benefi- 
ciary developing country; or 

(2) Substantially transformed in the beneficiary developing 
country into a new and different article of commerce. 


Id. Accordingly, to be entitled to duty free treatment, plaintiff must 
establish that the value of the corn grown in the United States, 
used to make the prepared corn flour products, may properly be in- 
cluded as part of “the cost or value of the materials produced” in 
Mexico, which, added to the costs of processing, must equal 35 per- 
cent of the appraised value of the imported merchandise. In order 
to establish this, pursuant to 19 C.F.R. § 10.177(a), plaintiff must 
show that the corn was “{s]lubstantially transformed * * * into a 
new and different article of commerce,” while in Mexico. 


*Articles for which the designation “A” appear in the column entitled “GSP” of the schedules are those desig- 
nated by the President to be eligible articles for purposes of the GSP pursuant to Section 503 of the Trade Act of 
1974. The designation “A” signifies that all beneficiary developing countries are eligible for preferential treat- 
ment with respect to all articles provided for in the designated TSUS item. See General Headnote 3(cXii), TSUS. 
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Both parties have stipulated that if the value of the United 
States-grown corn is counted toward the 35 percent value-added re- 
quirement, the imported corn flour would be entitled to duty-free 
entry under the GSP. Hence, the question presented is whether the 
United States-grown corn is “substantially transformed * * * into a 
new and different article of commerce” in Mexico prior to being 
used to make the imported prepared corn flour products. 

After an examination of the merchandise, relevant case law, and 
the testimony of record, it is the determination of the court that the 
plaintiff has not overcome the presumption of correctness that at- 
taches to the government’s classification. See 28 U.S.C. § 2639(a\(1) 
(1982). Plaintiff has not shown that the imported merchandise is en- 
titled to entry free of duty under item A182.30, TSUS, in accor- 
dance with the GSP. Accordingly, the court holds that the merchan- 
dise was correctly classified under item 182.30, TSUS. 

The imported corn flour products, which are used for making 
corn chips, taco shells, tortillas, and tamales are produced by plain- 
tiff in Mexico under a patented process from corn grown in the 
United States. The corn is removed from the cob, cleaned, weighed, 
and then cooked in vats with lime for 40 minutes to one hour. The 
cooked corn, which traditionally is called nixtamal, is then steeped 
for approximately one hour. Afterward, it is washed to eliminate 
excess lime and loose hulls. The resulting corn product, traditional- 
ly called masa, is ground in a hammer mill, and then flash dried in 
approximately 15 seconds. The dried product is cooled and then 
sifted into flour. This dry prepared corn flour is imported into the 
United States, and, subsequently, is mixed with water to produce 
masa which is used to make a variety of products. 

The traditional process for producing nixtamal and masa, which 
was originated by the Aztec Indians, differs in certain ways from 
plaintiff's patented process for producing prepared corn flour. For 
example, under the traditional method the steeping period is much 
longer, taking at least 8 hours, often longer, and the nixtamal is 
stone ground rather than hammer milled. Under the traditional 
process the nixtamal has a moisture content of approximately 50 
percent while under plaintiff's patented process the content is ap- 
proximately 35 percent. Nixtamal and masa are highly perishable 
products which spoil in 24 hours when preservatives are not added. 

It is uncontroverted that the corn used in processing the prepared 
corn flour products was grown in the United States and cannot be 
considered “[w]holly the growth, product or manufacture of the ben- 
eficiary developing country.” Therefore, to prevail, plaintiff must 
prove that the United States-grown corn was “[s]Jubstantially trans- 
formed in the beneficiary developing country into a new and differ- 
ent article of commerce,” and that this “new and different article of 
commerce” was in turn substantially transformed into the imported 
corn flour products. 
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As this court held in The Torrington Co. v. United States, 8 CIT 
150, 596 F. Supp. 1083 (1984), aff'd, 764 F.2d 1563 (Fed. Cir. 1985): 


It is not enough to transform substantially the non-BDC con- 
stituent materials into the final article, as the material utilized 
to produce the final article would remain non-BDC material. 
There must first be a substantial transformation of the non- 
BDC material into a new and different article of commerce 
which becomes “materials produced,” and these materials pro- 
duced in the BDC must then be substantially transformed into 
a new and different article of commerce. 


8 CIT at 153, 596 F. Supp. at 1086; see Torrington, 764 F.2d at 
1567-68. Hence, to meet the 35 percent value-added requirement, 
there must be at least two substantial transformations of the origi- 
nal non-BDC material. In determining whether the United States- 
grown corn fulfills the requirement of substantial transformation, it 
is essential that the court not only determine whether the requisite 
substantial transformations have taken place, but also whether the 
intermediate articles were “articles of commerce.” See Torrington, 
764 F.2d at 1568-70. 

Plaintiff contends that, in its patented process of making pre- 
pared corn flour products from United States-grown corn, the corn 
is substantially transformed into three distinct intermediate prod- 
ucts, thus qualifying the imported merchandise for duty-free entry. 
According to plaintiff the intermediate products produced from the 
corn, which are “nixtamal,” “tamale masa,” and “tamale flour,” are 
distinct articles of commerce. 

In support of its claim, plaintiff called two witnesses, Mr. Jose 
DeLeon and Mr. Ezequiel de Jesus Montemayor, and presented nu- 
merous exhibits. Mr. DeLeon is a regional sales manager for plain- 
tiff, serving the western section of the United States and Canada. 
Mr. Montemayor is technical subdirector for Gruma Corporation, 
located in Monterrey, Mexico, which is the parent company of 
plaintiff. During the time in question, he was directly involved in 
the development and production of the imported corn flour 
products. 

The first intermediate product which plaintiff contends is pro- 
duced is “nixtamal.” Mr. Montemayor testified that the term 
“nixtamal” has various meanings depending on the context but gen- 
erally it is corn “[w]hich has been cooked, or cooked and washed, or 
cooked and steeped and washed.” He stated that nixtamal produced 
under plaintiff's process comes into existence after the corn is 
cooked in lime and water, at which point the nixtamal possesses a 
water content of 35 to 40 percent. He explained that this nixtamal 
is not consumed or “eatable,” stating “it can be eaten but it is not 
an appetized [sic] product * * * it will not appeal with the consum- 
er. The product * * * that has appeal to the consumer, will have a 
higher moisture content.” Mr. Montemayor stated that the 
nixtamal produced by traditional methods, which is sold to consum- 
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ers in supermarkets, has a higher moisture content than the 
nixtamal produced by plaintiff's patented process. 

Mr. DeLeon testified that a product called nixtamal or hominy is 
bought and sold in various parts of the United States. He indicated 
that it is either cooked and consumed, for example, in soups, or 
ground into masa by its purchasers. He testified that it is highly 
perishable, lasting no more than 24 hours before spoiling. 

Both Mr. DeLeon and Mr. Montemayor testified that the plaintiff 
does not buy or sell the nixtamal produced by its patented process 
or the type produced through traditional methods. Mr. DeLeon ad- 
ded that none of plaintiff's direct competitors sell nixtamal for use 
by consumers. 

The second intermediate product which plaintiff contends is pro- 
duced is “masa.” Mr. DeLeon testified that the product called masa, 
which is bought and sold in various parts of the United States, is 
prepared by grinding nixtamal into a coarse masa for making tama- 
les and a finer masa for tortillas. He stated that the masa is pro- 
duced by tortilla factories and is purchased by distributors, super- 
markets and the public. Mr. Montemayor added that the masa is al- 
so highly perishable. 

Plaintiff's witnesses stated that plaintiff does not produce or sell 
the traditional form of masa, nor does it sell the masa produced 
under its patented process. Mr. Montemayor testified that there is 
no point in plaintiffs continuous production process at which the 
wet ground corn (masa) is accumulated. He explained that there 
would not be an accumulation of wet masa unless something went 
wrong in the manufacturing process, since, under normal circum- 
stances, the wet stream of corn particles is instantly turned into 
flour or dehydrated. 

The third intermediate product which plaintiff contends is pro- 
duced is “tamale flour.” It maintains that tamale flour is trans- 
formed into the imported corn flour products, namely tortilla and 
taco shell flour through sifting. 

The government contends that the evidence does not show that 
the corn was substantially transformed into new and different arti- 
cles of commerce. According to the government, “the American 
corn was made into ‘instant masa’ in a continuous patented manu- 
facturing process in which there was never a point at which new 
products, for which there is a commercial market, were created.” It 
emphasizes that plaintiff's patented process for preparing “instant 
masa” is described in the patent as “a continuous, rather than a 
batch process.” 

The government did not merely rely upon the statutory presump- 
tion of correctness. In support of its contentions it submitted the 
testimony of an expert witness, Dr. Jon M. Faubion, an associate 
professor in the Department of Grain Science and Industry at Kan- 
sas State University. With regard to the product nixtamal, Dr. Fau- 
bion testified that the nixtamal made in the traditional process has 
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a moisture content in the range of 50 to 54 percent which is consid- 
erably higher than the moisture content of the nixtamal stage of 
plaintiff's patented process. He explained that plaintiff's process 
employs a lower moisture content to insure more efficient drying in 
the flour stage. According to Dr. Faubion, plaintiff's nixtamal is not 
comparable to the traditional masa which is sold over the counter 
to consumers, and, therefore, it is not an article of commerce, but 
rather it is “material in process.” 

A substantial transformation has been defined as “occur[ring] 
when an article emerges from a manufacturing process with a 
name, character, or use which differs from those of the original ma- 
terial subjected to the process.” See Torrington, 764 F.2d at 1568 
(citing Texas Instruments v. United States, 681 F.2d 778, 782 (CCPA 
1982)). In the present case, plaintiff states that its process produces 
four separate items from corn: nixtamal, masa, tamale flour and 
the prepared corn flour products. The evidence presented by both 
parties establishes that nixtamal and masa prepared under the 
traditional method of processing corn are sold to consumers as 
items commercially distinct from corn. Plaintiff maintains that, 
similarly, the items resulting at certain steps in its process are com- 
mercially distinct from corn and prepared corn flour. In support of 
this contention plaintiff cites Torrington, and states that “the facts 
in the instant action are virtually on all fours with those in Tor- 
rington * * *.” 

The question presented in Torrington was whether certain im- 
ported industrial sewing machine needles manufactured in Portu- 
gal from non-BDC wire were eligible for entry free of duty pursuant 
to the GSP. See 8 CIT 150, 596 F. Supp. 1083. The trial court held 
that the sewing machine needles were entitled to duty-free entry 
because a dual substantial transformation occurred in the BDC by 
the production from the wire of an intermediate article called a 
swage needle blank which was a distinct “article of commerce.” Jd. 
at 154-55, 596 F. Supp. at 1086-87. The holding was based upon the 
finding that the swage blanks had a name, character, and use dis- 
tinct from the wire. Jd. Furthermore, the swages were found to be 
“articles of commerce” because, on two documented occasions, they 
had been the object of large transactions. Jd. 

In affirming, the Court of Appeals for the Federal Circuit stated 
that the wire was a raw material possessing “nothing in its charac- 
ter which indicates either the swages or the final product.” Tor- 
rington, 764 F.2d at 1568. The court stated that the swages were a 
“new and different article” having a “definite size and shape which 
renders them suitable for further manufacturing into needles with 
various capabilities.” Jd. As stated by the appellate court, at the in- 
termediate phase of the production process “the material which 
emerges is more refined, possesses attributes more specifically ap- 
plicable to a given use, and has lost the identifying characteristics 
of its constituent material.” Id. at 1568-69. 
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Under plaintiff's process the products produced at the intermedi- 
ate steps in the preparation of the corn flour products differ in cer- 
tain ways from the constituent raw material of corn. The nixtamal 
produced “possesses attributes more specifically applicable” to its 
use in food preparations and is suitable for further processing into 
prepared corn flour. Similarly, masa is more refined than nixtamal 
and “possesses attributes more specifically applicable” to its given 
use and for processing into prepared corn flour. The tamale flour, 
which is a dehydrated masa, differs from the masa in that it is more 
refined and is specifically suitable for use in tamales. However, it is 
not distinct from the final imported product, as it requires only sift- 
ing to a uniform size for completion. The products resulting at cer- 
tain steps in plaintiff's patented process may be more refined than 
the constituent material of corn, but, nevertheless, are clearly rec- 
ognizable as processed corn. Hence, in contrast to the facts and mer- 
chandise of Torrington, each product has not “lost the identifying 
characteristics of its constituent material.” See 764 F.2d at 1569. 

Beyond the court’s findings as to whether a change has occurred 
in the name, character, or use of the constituent material, to be en- 
titled to duty-free entry the merchandise must be substantially 
transformed into a new and different article of commerce. The evi- 
dence does not support a finding of dual transformation, because 
the items which result from certain steps in plaintiffs process are 
not distinct “articles of commerce.” Plaintiff has not shown any 
commercial transactions or a market for the nixtamal and masa it 
claims are intermediate products. It is evident from the record that 
the nixtamal and masa produced during plaintiffs patented process 
have a lower moisture content than the traditionally prepared prod- 
ucts purchased by consumers. Furthermore, plaintiffs process for 
making the prepared corn flour is a continuous one in which no in- 
termediate products are collected and available for sale. 

In defining the “of commerce” requirement, the court in Tor- 
rington, stated: 


By emphasizing that the article must be “of commerce,” the 
Customs regulation imposes the requirement that the “new and 
different” product be commercially recognizable as a different 
article, i.e., that the “new and different” article be readily sus- 
ceptible of trade, and be an item that persons might well wish to 
buy and acquire for their own purposes of consumption or 
production. 


764 F.2d at 1570 (emphasis added). 

In support of this statement the court in Torrington cited T.D. 
77-273, 11 Cust. B. & Dec. 551 (1977), in which the Treasury De- 
partment concluded that dichloro, a product resulting from an in- 
termediate step in the production of technical atrazine, did not sat- 
isfy the dual substantial transformation requirement. According to 
the Treasury Department, even though the dichloro differed chemi- 
cally both from the constituent articles from which it was made and 
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the final article, it was not an article of commerce. The Treasury 
Department reasoned that the process used to manufacture the 
technical atrazine was a continuous one, and thus, the dichloro was 
not generally brought and sold. The dichloro that resulted from the 
first step of the manufacturing process would have to be refined in 
order to make shipping practicable. See Torrington, 764 F.2d at 
1570 (citing T.D. 77-273, 11 Cust. B. & Dec. at 553-54). 

The case at bar is analogous to the dichloro case since the evi- 
dence shows that the nixtamal, masa, and tamale flour produced in 
plaintiff's process are not articles of commerce. As the court stated 
in Torrington, in order for an article to be “of commerce” it must be 
“commercially recognizable as a different article, i.e., [it must] be 
readily susceptible of trade, and be an item that persons might well 
wish to buy and acquire for their own purposes of consumption or 
production.” 764 F.2d at 1570. 

Plaintiff asserts that the intermediate products produced during 
the processing of the prepared corn flour are articles of commerce, 
since, although plaintiff does not sell them, both nixtamal and pre- 
pared masa are sold commercially by others. 

The nixtamal and the masa which are formed during plaintiffs 
patented process, however, are not the same since they have a lower 
moisture content than the products which are sold commercially by 
others. The lower moisture content, which is necessary for efficient 
processing of the prepared corn flour products, render them unsuit- 
able for their intended use by consumers. The imported corn flour 
products are prepared in an essentially continuous process, so that 
the products resulting from the various procedures are not articles 
of commerce but rather materials in process, advancing toward the 
finished product. Hence, the products are not marketable or “readi- 
ly susceptible of trade.” 

Plaintiff's witness, Mr. Montemayor, testified that because of its 
lower moisture content the nixtamal would not be appealing to the 
purchaser for consumption. He also testified that the prepared 
masa is “immediately drie[d] in approximately fifteen seconds” thus 
“never gather[ing] in any aggregate.” Due to the continuous nature 
of the process at this stage it cannot be said that the nixtamal or 
masa were “readily susceptible of trade.” 

On the evidence before the court, plaintiff has failed to prove that 
its nixtamal and prepared masa are “items that persons might well 
wish to buy and acquire for their own purposes of consumption or 
production.” See Torrington, 764 F.2d at 1570. The conclusion of the 
court is further supported by the fact that neither plaintiff nor its 
competitors has ever sold the nixtamal or the masa that comes into 
existence in the course of producing their prepared corn flour. Ac- 
cording to Torrington, an article of commerce is “one that is ready 
to be put into a stream of commerce * * *.” See id. Although an ar- 
ticle “need not have actually been bought-and-sold, or actually trad- 
ed, in the past” the lack of purchases and sales is nevertheless a fac- 
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tor to be considered in determining whether a product or merchan- 
dise is an article of commerce. See id. In this case, it is fair to 
conclude that plaintiff's nixtamal and masa could not be sold be- 
cause the merchandise is not considered suitable for purposes of 
consumption by purchasers. 

Finally, plaintiff contends that the continuous nature of the pro- 
duction process should not bar eligibility for duty-free entry under 
the GSP. According to plaintiff the contention that “batch as op- 
posed to continuous production permits analysis of discreet interme- 
diate products calls for form over substance.” In spite of the compe- 
tent and skillful presentation of the case by the plaintiff, the evi- 
dence does not support a finding that the products formed at the 
nixtamal stage of masa stage of production are “new and different 
articles of commerce,” regardless of whether the process is “batch” 
or “continuous” in nature. The nature of the process and its empha- 
sis on the end product produced give additional support to defen- 
dant’s argument that, in producing prepared corn flour products 
under plaintiff's method, “there was never a point at which new 
products, for which there is a commercial market, were created.” 

The court holds that plaintiff has failed to establish that corn 
grown in the United States was “[s]ubstantially transformed in the 
beneficiary developing country into a new and different article of 
commerce.” Hence, the imported merchandise was properly classi- 


fied under item 182.30, TSUS, and is not entitled to duty-free entry 
under the GSP. Judgment will issue accordingly. 


(Slip Op. 88-169) 


Unrrtep STATES, PLAINTIFF v. VALLEY STEEL Propucts Co. AND VALLEY 
INbustRIES, INC., DEFENDANTS 


Court No. 88-08-00686 


Before NicHo.as Tsouca.as, Judge. 


[Defendant’s motion to dismiss denied.] 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, United States Department of Justice (Platte B. 
Moring, III); of counsel: Kathleen Bucholtz, Assistant Regional Counsel, United 
States Customs Service, for plaintiff. 

Guilfoil, Petzall & Shoemake (Jim J. Shoemake and Kurt S. Odenwald) for 
defendants. 


(Dated December 21, 1988) 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: Defendants Valley Steel Products Company 
(VSPC) and Valley Industries, Inc. (Valley) move to dismiss the 
complaint in an action brought to recover a civil penalty for alleged 
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violations of section 592 of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1592 (1982). 

The complaint alleges that between February 12, 1981 and Nov- 
ember 19, 1981, forty-three consumption entries of steel pipe en- 
tered the commerce of the United States by means of material and 
false statement and/or by means of material omissions. According 
to plaintiff, VSPC and Valley participated in submission of importa- 
tion papers with invoice prices which do not reflect the actual 
purchase prices. Plaintiff pleads upon information and belief that 
defendants and their foreign suppliers entered into agreements 
whereby purchase prices would be artificially inflated for the record 
to circumvent the antidumping laws. 

Citing Rule 12(b)\(5) of the Rules of this Court, VSPC and Valley 
attack plaintiff's complaint on grounds that it fails to meet the 
pleading requirement of stating a claim upon which relief can be 
granted. Specifically, defendants argue that plaintiffs failure to 
plead common law elements of three alternative causes of ac- 
tion—fraud, gross negligence, and negligence—in the complaint 
constitutes a defect which warrants dismissal. With regard to the 
cause of action grounded on fraud, absence of elements of justifiable 
reliance and damages is alleged. As to gross negligence and negli- 
gence claims, defendants argue that failure to plead duty, breach of 


duty, causal relationship, recklessness, and damages is a ground for 
dismissal. 

Plaintiff's claim is based on violations of 19 U.S.C. § 1592(a), 
which reads in pertinent part: 


(a) Prohibition 


(1) General rule 

Without regard to whether the United States is or may be 
deprived of all or a portion of any lawful duty thereby, no 
person, by fraud, gross negligence, or negligence— 

(A) may enter, introduce, or attempt to enter or in- 
troduce any merchandise into the commerce of the 
United States by means of— 

(i) any document, written or oral statement, or 
act which is material and false, or 
(ii) any omission which is material, or 

(B) may aid or abet any other person to violate sub- 

paragraph (A). 
(Emphasis added). 

It is basic that the applicable statute generally supersedes other 
standards of conduct. See 2 American Law Institute, Restatement of 
the Law Second § 284 (1965). Section 1592(a) excludes elements of 
reliance and damages as requirements to establish liability based on 
fraud. Further, violation of the statute creates a presumption of 
negligence. See W. Prosser, Handbook of the Law of Torts 200 
(1971). It therefore follows that a statute-based claim which ade- 
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quately pleads elements of the statute satisfies the pleading require- 
ment for purposes of Rule 12(b)(5). Since VSPC and Valley do not 
dispute that plaintiff stated the necessary elements pursuant to sec- 
tion 1592(a), the 12(b)(5) basis for dismissal is without merit. 

Defendants further move to dismiss on grounds that the com- 
plaint fails to meet Rules 8(a\(2) and 9(b), which require the pleader 
to make a “short and plain statement of the claim showing that the 
pleader is entitled to relief” and to state the circumstances support- 
ing fraud claim with “particularity,” respectively. 

Since the function of a complaint is to establish the initial ex- 
change among the parties, only the essential facts of the case need 
to be pleaded. A complaint which provides adequate notice to the 
opponent by isolating the area of actual controversy and by setting 
forth the relevant elements of the claim to enable the opponent to 
prepare and present an effective defense satisfies Rules 8(a\(2) and 
9(b). See United States v. Priscilla Modes, Inc. and Sam Lieberman, 
9 CIT 598 (1985); United States v. F.A.G. Bearings Corp., 8 CIT 201, 
615 F. Supp. 562 (1984); United States v. F.A.G. Bearings Corp., 7 
CIT 8 (1984). 

In addition to the facts recited above, attached to complaint is a 
list itemizing the disputed forty-three entries of steel pipe, indicat- 
ing discrepancy between their reported domestic value and the re- 
ported dutiable value. In aggregate, the reported domestic value of 
the covered entries is $13,452,479, whereas their reported dutiable 
value is $10,036,460. 

Defendants are thus on adequate notice as to plaintiffs claim. 
With regard to the specificity required in a fraud-based cause of ac- 
tion, the concern appears to be one of protecting the defendant 
against unfair surprise in subsequent proceedings. Under the facts 
pleaded in the complaint, defendants do not appear to be exposed to 
possibility of any unfair surprise. Further, a defendant alerted to a 
fraud claim may resort to a motion for a more definite statement to 
proffer a cogent response. It is noted that the defendants submitted 
an answer in this case and do not assert that the vagueness of the 
complaint precluded it from filing a responsive pleading. 

Accordingly, upon reading defendants’ motion to dismiss and 
plaintiff's opposition thereto, and upon reviewing all the papers 
submitted herein, the Court finds that the complaint satisfies the 
requirements of Rules 12(b)\(5), 8(a)(2), and 9(b). It is therefore or- 
dered that defendants’ motion to dismiss is denied in all respects. 
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